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TO THE SECRETARY OF DEFENSE 

Based an the infimdon available to me from all saurces, including the factual summy 
hm the -of Meme CrimiPral Investigaiiaa Task Farce dated June 1 7,2004 
mdhvadedtomebyyoll by letter datedJIuae&2004; 

Prnsuant to thc Militaay Order of November 13,2001 on "IMdq Treatment, and 
Trial of Certain NaabCitkns in h e  War Against TmoJismm; 

In a w m h c e  with the Camgtitution and ccxasistmr with the laws of the 'ZFnired States, 
Muding the Authorization for Use of Miliiary Force Joint Resolution (Public Law 107- 
40); 

I, GEORGE W. BUSH, as President of the United States and chmma&r in Chief of the 
Armed Farces of tbe Umted States, hereby DETERMINE for the Unid  Stales of 
America that in relatian to !Wj4m Barhami, Dqartmemt of Defemse Ixncmmmt Serial 
NO.-whoisnolaUnired Statsc i t i ze~  

(1)Tbcrcisreasontabelieve thathe, atthere4manttiu~~: 
( a ) i s a r w a ~ a ~ b t r o f I m e ~ m I m o ~ ~ ~ a s a l Q a i Q ,  
(b) has engaged in, aided or abeltd, ar amspid to d b  acts of inkmatid 

termism, or aas in pnqmdiam ?heref", that have caused, threaten to cause, or 
have as their aim to cause, injury to or advtrsc &ects aa the Uniled Statcs, its 
citizens, national security, foreign popoli, or economy, ar 

(c) has knowin& harbored one or mare indiv~duals described in subparagraphs 
(a) or (b) above. 

(2)Ilb intbebtaestof theunited Stasestbat hebesubject toCheMilitary Order of 
Novemba 13,2001. 

Acc~fhgly, it is b&y ordned that, &&e this day, Sufykn Badmumi MI be 
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UNITED STATES OF AMERICA 1 

v. 
) 
1 
1 

SUFYIAN BARHOUMI ) CHARGE: 
&a Abu Obaida ) CONSPIRACY 
&a Ubaydab At Jaza'iri 1 
&a Shafiq 

) 

I. Jurisdiction for this Military Commission is based on the President's determiion of 
July 6,2004 that Sufyian Bar- (a/k/a Abu Obaida a%/ Ubaydah A1 Jaza'iri 
&d Shafiq herchatter '%arhoumii is subject to his Military Order of Novernbcr 13, 
2001. 

2. Thc charged conduct alleged against Barhoumi is triable by a military ammission. 

GENERAL ALLEGATIONS 

3. Al Qaida ("the Base''), was founded by Usama bin Laden and othm in or about 1989 
for the purpose of opposing oertain governments and officials with force and violence. 

4. Usama bin Laden is recognized as the emir @rim or leader) of a1 Qaida 

5. A purpose or goal of a1 Qaida, as stated by Usama bin Laden and other aI Qaida 
lead-, is to support violent attacks against property and nationals (both militazy and 
civilian) of the United States and other countries h r  the purpose of, inter olio, forcing 
the United States to withdraw its fbrces from the M m  P a i n d a  and in retaliation 
for U.S. support of h l .  

6. A1 Qaida opedons and activities arc directed by a s h  (consultation) munal 
composed of committees, induding: political cornmitt-, military ctmunitte, security 
committee; finare oommittce; d a  committeq and religiousflegal committee. 

7. Between 1989 and 2001, a1 Qaida established training camps, guest houses, and 
business operations in Afghanistan, Pakistan, and o t k  caulltries for the purpose of 
training and supporting violent attadrs against property and n a t i d s  (both military 
and civilian) of the United States and other countries. 

8. in 1992 and 1993, a1 Qaida supported violent opposition of US. propaty a d  nationals 
by, among other things, transporting pemnnel, weapons, explosives, and ammunition 
to Yemen, Saudi Arabia, Somalia, and other cmntsies. 
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9. In August 1996, Usama bin Laden issued a public "Decharion of Jfiad Against the 
Ame~icans," in which he called fot the nlurda of U.S. military personnel saving on 
the Arabian pcniasula. 

10. In February 1998, Usama bin Laden, Ayman al Zawahiri, and 0th- under the banner 
of "International Islamic Front fix Fighting Jews and issued a f4m 
(purported religious ruling) requiring all Muslims able to do so to kill Americans - 
whetha civilian or military - anywhere they can be f d  and to "plunder their 
money." 

1 1. On or about May 29,1998, Usama bin Laden issued a statanent entitled "The Nuclear 
Bomb of Islam,- under tht banner of the "International Islamic Front fbr Fighting Jews 
mdChs&qnin whichhestatedthat"itisthed~ryofthtMuslims to prepareas 
much force as possible to terrorize the cnemics of God." 

12. Since 1989 members and associates of a1 Qaida, known and &own, have carried out 
numerous m r i s t  attacks, including, but not limited to: the atfacks against the 
American E m U e s  in Kenya and Tanzania m August 1998; the attack against the 
USS COLE in October 2000; and the attacks on the United States on September 1 1, 
2001. 

CHAR- CONSPIRACY 

13. SufjianBarboumi, Jabran Said bin a1 Qahtani, and Gbassan a1 Sharbi in the United 
States, Afghanistan, Pakistan, and other countries, from on or about January 1996 to on 
or about March 2002, wiWbtly and knowinglypid an entuprise of persons who 
shared a common criminal purpose and conspired and agreed with Usama bin Laden 
(&a Abu Abdullah), Saif a1 Adel, Dr. Ayrnan al Zawahiri ( M a  "the Doctor"), 
Muhammad Atef (aflda Abu Hafs a1 Masri), Zayn a1 Abidin Muhammad Husayn 
(&a/ Abu Zubayda, hereinafter "Ah Zubayda"), Binyam Muhammd, Noor a1 Deen, 
Akramrr a1 Sudani and other members and associate ofthe a1 Qaida organization, 
known a d  unknown, to commit the following off- triable by military commission: 
atta&ing civilians; aftacLing civilian objects; murdes by an urrplivileged belligexent; 
destruction of property by an unprivileged b e l l i g e ,  and term* 

14. In kthemnce ofthis enterprise and conspiracy, a1 W i ,  Barhotmi, al Qahtani, Abu 
Zubayda, Binyam Muhammad, Noor a1 Deen, Akrama a1 Sudani, and other membas or 
assodates of a1 Qaida committed the following overt acts: 

a. ln 1998 Barhoumi, an Algerian-citizen, attersded the electronics and 
explosives come at Khalden Camp in Afghanistan, an a1 Qaida-affiliated 
training camp, where he nmived training in constructing and dismantling 
electronically-wntrolled explosives. 
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b. After completing his trainins Bachoumi became an explosives hiner for 
al Qaida, training snembess of d Qaida on eI~&y-#ntro1Ied 
explosives at remote locations. 

c. In or about August 2000, al Shbi, a Saudi citizen and Elecbical 
engineeing graduate of Ernbry Riddle University, in in& Arizona, 
dqmtcd the unit& States in search of tamtist train@ in Af&anWa 

d. In July 2001, Muhammad Atef (a/Wa/ Abu H& a1 Masri), the head of a1 
Qaida's military coamatee and a1 Qaida's military commander, wrote a 
letter to Abu Muhammad, the emir of a1 Qaida's a1 Farouq Camp, asking 
him to select two "brothas* f k n  the camp to d v e  elecironically- 
contmlled explosives training in PaListan, for the pupose of establishiag a 
new and independeat d o n  of the military committee. 

e. In July 2001, al Sharbi attended the a1 Qaida-nm a1 Fatouq training camp, 
where he was first introduced to Usama bin Laden. At a1 Farouq, a1 
Sharbi's training included, inter dirr, physical training, military tactics, 
weapons instruction, and &ing on a variety of individual @ crew-sewed 
weapoas. 

f. During July and August 2001, al Sharbi stood watch with loaded weapons 
at a1 Farouq at times when Usam bin Laden visited the camp. 

g. From July 2001 to September 13,2001, a1 Sharbi provided English 
translation for another camp attendee's military training at al Fmuq, to 
include translating the attendee's personal &JW ("oath of allegiance") to 
Usama bin Laden. 

h. On or about September 13,2001, anticipating a military response to a1 
Qaida's atlacks on the United Statea of September 11,U)01, a1 Sharbi and 
the remaining trainees wexe ordered to euacuate a1 Farouq. A1 Sharbi and 
others fled the a m p  and wae told to fire warning shots in the air if they 
saw American missiles approaching. 

i. Shortly after the Septeaber 11 2001 attacks on the United States, al 
Qahtaui, a Saudi citizen and Electrical eagheering graduate of King Saud 
University in Saudi Arabia, leA Saudi Arabia with the intent to fight 
against theNorthem Alliance aad American Forces, whom he expeUa3 
would soon be fighting in AAfgbanisCan. 

j. In October 2001, a1 Qahtani a#& a newly established tarorist training 
camp north of Kabul, where he received physical conditioning, and 
training in the PK Machine gun and AK-47 assault rifle. 
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k. Bedween late Decanber 2001 and the end of Februrrry 2002, Abu 
Zubayda, a high-ranking a1 Qaida reauiter and operatid planner, 
assisted in moving a1 Sharbi, a1 Qahtaai and Binyam Muhammad h m  
Birmcl, Afghanistan to a guest house in Faisalabad, Pakistan where they 
would obtain M e r  training. 

1. By early March 2002, Abu Zubayda, Bathoumi, a1 Sharbi, a1 Qahtani, and 
Binyarn Muhammad had all anived at the guest house in Faisdabad, 
PaliJctan. Barhoumi was to train a1 Sharbi, al Qahtani and Biyam 
Muhammad in building small, had-held remotedetonation devices foa 
explosives that would lata be used in Af-tau against United States 
forces. 

m. In Much 2002, a h  Barhoumi, a1 Sharbi aad al Qahtani had all arrived at 
the guest house, Abu Zubayda provided approximately $1,000 U.S. 
Dollars fot the purchase of c a n p o w  to be used for training a1 Sharbi 
and a1 Qahtani in making mnote4etoWion devices. 

n. Shortly a& receiving the money for the components, Barhoumi, Noor al 
Deen and other individuals stayin% at the house went into downtown 
Faisdabad with a five page list of electrical equipment and devices fbr 
purchase which included, inter alirr, electrical resistors, plastic resistors, 
light bulbs for circuit board lights, plastic a d  ceramic diodes, circuit 
testing boaads, an ohmmeter, watches, soldering wire, soldering guns, wire 
and coil, six cell phones of a specified rnodcl, t ranshers  aad an 
e h n i c s  manual. 

o. After pwchasing the nccaaq oompoaenff a1 Qahtani and d S M i  
received training fiom Barhoumi on how to build hand-held remote- 
detonation devices fez aplosivcs while at the guest house. 

p. During March 2002, after his initial training, a1 Qahtani was given the 
mission of m d n g  as many circuit b o d s  as possible with the intent 
to ship than to Afghanistan to be used as timing devices in bombs. 

q. After their training was completed a d  a ~ S c i e n t  number of circuit 
boards were built, Abu Zubayda had d i  that a1 Qahtani and a1 
were to retum to Af'iauistan in order to use, and to train others to 
construct r e m o t w m l  devices to de&mate car bombs against United 
States foras . 

r. Dming March 2002 a1 Qahtani wrote two ~ m a l  manuals on 
assembling circuit boards that could be used as timing devices for bombs 
and other imp- explosive devices. 
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15. On b k c h  28,2002,Biuhtmmi, al MI, al Qahta$l, A h  Zubayda aad others 
were aptwed in a safe house in Faisalabad afta authorities raided the home. 
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Military ConrmisPi~n C m  NO. 05-0006 

UNlTED STATES 

SUFYIAN BARHOUMI 
dkla Abu Obaida 
&a Ubaydah Al Jaza'iri 
&a S M q  

The charge against Sufyian B a r h ~ h  (&a Abu Obaida, a/Wa Ubaydah A1 
Jaza'iri, &a Shafiq) are q p v e d .  Rtfural fbr tiial and appointmaat of a panel of 
officm to sem as a Military Commbsion will be pblished in a seperate arda. 

;a&F&;(J 
fix Military Chtunh 
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Military Commission Case No. 05-0006 

) 
UNITED STATES ) 

1 
v. 1 

1 R e f d  
SUFYIAN BARHOUMI 1 
a)k/a Abu Obaida ) 
&a Ubaydah A1 Jaza'iri ) 
&a Shafiq 

D€C 1 6  ml5 
) 

The charges against Sufyian Barhoumi (&a Abu Obaida, &a Ubaydah A1 
Jaza'iri, aka Sh&@ are ref&, as a noncapital case, to the Militaq Commission 
identified in Appointing Order No. 05-0007. As soon as practicable, the Presiding 
Officer will conduct those sessions he deems appropriate to emme the expeditious 
C O ~  of the trial. 

John D. Altenburg, Jr. 
Appointing Authority 
for Military Commissions 
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Military Commission Case No. 05-0006 

UNITED STATES 

SUFYIAN BARHOUMI 
W a  Abu Obaida 
a/k/a Ubaydah A1 Jaza'iri 
a/k/a Shafiq 

1 Military Commission Members 
1 
1 Appointing Order No. 05-0007 
1 

The following officers are appointed to save as members and altemate mean- 
mpedively, of a Military Commission for the purpose of trying any and all charges 
ref- for trial in the above-styled orre. The Military Commission will meet at such 
times and places as directed by the Appointing Authority or the Presiding Officer. Each 
munber or alternate member will serve until removed by proper authority. 

In the event that one or more of the members, not including the Presiding Officer, 
is reanoved by the Appointing Authority, one or more of the altemate members will 
automatically be appointed, in order, to replace the moved member(s), until tither all 
removed members have been replaced or no alternate m e m h  remain. Should the 
Presiding Officer grant a challenge fir cause against any mcmber, that member will be 
moved as a member, excused h m  h h e r  procedhgs, and automatically replaced by 
the next altanate member. Any altemate member appointed under the automatic 
replacement provisions herein described shall become a member of the commission and 
shall be subject to removal and automatic replacement as if origimlly appointed as a 
member. In accordance with Paragraph 4(A)(1)&(2) of Military Cammission Order No. 
1, should no alternate member be available to replace any member I remove or any 
member removed pursuant to a challenge fir cause, and provided that at least three 
members, in addition to the Presiding Officer, remain, the oommission may proceed 
without appointment of additional members. 

John D.  tenb bur&, Jr. \ 
Appointing Authority for Military Commissions 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

1- DEFENSE PENTAGON 
WASHINGTON, DC 2-1 -1 620 

MEMORANDUM DETAILING DEFENSE COUNSEL 

To: Captain Wade N. Fanlkna, JA, USA 

Subj: DETAILING LETRR REGARDING MILITARY COMMISSION 
PROCEEDINGS OF SUFYIAN BARHOUMI 

1. ~ t t o t h e e u t h o r i t y g t a n t e d t o m e b y m y ~ a s C h i e f D e f e a s e C a ~  
Sections 4.C and 5.D of Military Urdea No. 1, datcd August 3 1,2005, and Section 3B(8) 
of Military Commission hsbwtion No. 4, daded Sepfember 16,2005, you are hacby 
detailed as Military Chumel for all ma#ers dating to Military Commission proNdings 
involving SufLian Barhoumi. Your appohtment exists until such time as any findinns and 
ser&xa became final as &find in Section 6m2) of Military Commission Order No. 1, 
unless you am excused &om Mr. hhoumi by a amptent authority. 

2. In your zqnwcatation of Mr. Barboumi, you arc directed to nview and comply with the 
Re&bVs Militaxy Order of Novunber 13,2001, -on, Tnatmmt, and Trial of 
Ceaain Non-Citizcns in the War Against Temxh," 66 Fed. Reg, 57,833 (Nov. 16,2001), 
Military Commission Ordm Nos. 1 and 3, Militery Cammisson M o m  1 through 9, 
and all Supplanentary Regulatbris and hhuctions issued in accordance therewith. You 
are dh&d to msun that your conduct and activities are coasistent with all applicable 
pmsciptiions a n d ~ p t i ~  

3. You are directed to inform Mr. Bdxmmi of his rights befibre a Military chmmsmm. 
. . 

In the event that Mr. Barhod chooses to exache his ri@s to Selecttd Military Counsel 
or bis right to Civilian Def' Counsel as his own qam, you shall inform me as soon 
as possible. 

4. In the event that you become aware of a conflict of Mere& arising &om the 
representation of Mr. Barhoumi betla a Military C4mmtsslon, . . yw shall immediately 
infm me of the nature and facts conccaning such conflict. You should be a m  that in 
addition to your State Bar aad S e r b  Rules of Profksiollal Gmduct, that by virtue of your 
appointment to represent Mr. Badmumi befbe a military mmmission, you will be subjcc4 
to p r o f e s s i d  supervision by the Deprlmd of Dchsc  Gcncral Counsel. 

5. You are directed to i n h  me of all requimmab fix personnel, office space, 
equipment, and supplies neasary fbr preparation of the defense of Mr. Badmumi. 

Colonel, United States Marine Corps Reserve 
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US v. Barhoumi: Directions of the Presiding Officer Page 1 of 2 

Hodges, Keith 

From: Hodges, ~eith-1 
Sent: Wednesday, December 21,2005 1 1 :47 AM 

To: 

Subject: U S  v. Bmoumi: Directions of the Presiding Officer 
Attachmen& Significant Commission Dates -worksheet vl.doc; Email and attachment - First instructions by 

PO Chester adopted by POs 07001e and Kohlmann, 21 Dec O5.pdf; PO 2 - Barhoumi - 
Discovery Order - 21 Dec O5.pdf 

1. This email, and attachments 1 and 2, are being added to the filings inventory as PO 1. (See POM 12-1 
for a description of the Filings Inventory.) 

2. I am Keith Hodges, the Assistant to the Presiding Officer in the case in the subject line of this email. 
My duties are outlined in Presiding Officer Memorandum (POM - which serve as rules of court) 2-2. 
That POM, and all the others POMs, can be found at: 
http://www.defensel~.miVnews/Au~004/~0mmissions mernoranda.htrn1. This email, and all others 
that I send that state "BY DIRECTION OF THE PRESIDING OFFICER" are sent at the Presiding 
Officer's direction. The Presiding Officer has directed that all the current POMs, to include as later 
modified or supplemented, are in effect for this case. 

3. You attention is invited to the enclosed Discovery Order (PO 2) for compliance by the parties. 

4. NLT 5 Jan 06 the Presiding Officer wishes to know what is the earliest possible time that you and can 
attend a session of the Commission, without the other members, at Guantanamo to accomplish the 
following business ("Reply all" with your answer): 

a. Initial session without members (convening of the Commission.) 

b. Accused's election of counsel. 

c. Voir dire of the Presiding Officer (materials to assist you in voir dire will be sent at a later time.) 

d. Discussion - and if necessary - litigation concerning the attached discovery order, its terms and 
enforceability. 

e. Entry of pleas. (If the accused requests to defer pleas, the Presiding Officer advises he will grant the 
request.) 

f. Motions. (If the parties request to defer motions - except a motion as to the wording, terms, and 
enforceability of the discovery order - the Presiding Officer advises he will grant the request) 

g. Setting a schedule for future sessions and the trial to include: law motions (motions other than on 
the admissliility or form of evidence); evidentiary motions; voir dire of the other members, and the trial. 
The dates the Residing Officer will be looking at are those on the attached "Significant Dates 
Worksheet" 
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5. If you request a date in paragraph 4 above later than 13 February 2006, your reply must include the 
reasons for the &lay and a calendar showing your activities and commitments - personal and 
profwsional - between 5 Jan 2006 and the date you request a &lay that make it impossible to proceed by 
13 Febnuvy 2006. 

6. NLT 5 Jan 06, the parties will provide the Presiding Officer, opposing counsel, and me a copy of all 
protective orders, issued by any authority, that they believe have been issued and remain in e h t .  Any 
party requesting a protective order h m  the Presiding Officer will use the procedures in POM 9-1. 

7. Also attached is an email sent at the direction of the Presiding Officer adopting '%-st firstctions** 
issued earlier by another Presiding Officer, COL Chester. The instructions that were adopted are also 
attached. 

Three attachments: 
1 - PO 2 - Discovery Order 
2 - Significant dates worksheet 
3 - Email on adopted ''first instructions" and those instructions 

BY DIRECTION OF THE PRESIDING OFFICER 
Keith Hodges 
Assistant to the Presiding Officers 

<<Significant Commission Dates - worksheet vl  .doc>> <<Email and attachment - First instructions by PO 
Chester adopted by POs 07001e and Kohlmann, 21 Dec 05.p@> **PO 2 - Barhoumi - Discovery Order - 21 
Dec 05.pdf- 
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UNITED STATES OF AMERICA 
1 

v. ) 
) DISCOVERY ORDER (PO 2) 

SUFYIAN BARHOUMI 
&a Abu Obaida 

&a Ubaydah A1 Jaza'iri December 21,2005 
&a Shafiq 

1. The Presiding Officer finds that to ensure a full and fair trial, the following ORDER is 
necessary. 

2. This Order does not relieve any party of any duty to disclose those matters that Commission 
Law requires to be disclosed. Where this Order requires disclosure at times earlier or later than 
Commission Law provides or requires, the Presiding Officer has determined that such earlier or 
later disclosure is necessary for a full and fair trial. 

3. All disclosures required by this Order are continuing in nature. The times set forth below 
apply to any matter known to exist, or reasonably believed to exist, on the date this Order is 
issued. If any matter required to be disclosed by this order is not known to exist on the date this 
Order is issued, but later becomes known, the party with the responsibility to disclose it under 
this Ordkr will disclose it as soon as practicable, but not later than t h e  duty days from learning 
that the matter exists. In those cases when any matter required to be disclosed by this Order, 
becomes known after the date of this Order, but the party is unable to obtain or produce it as 
required, the party shall give written (email) notice to apposing counsel within three duty days, 
said notice including a description of the nature of the item or matter and the date and time when 
it will be produced or disclosed. 

4. Any matter that has been provided or disclosed to opposing counsel prior to the entry of this 
Order need not be provided again if only to comply with this Order. 

5. Providing a list of witness names in compliance with this discovery Order does not constitute 
a witness request. Witness requests must be made in accordance with POM #lo-2. 

6. Neither the Presiding Officer nor the Assistant shall be provided with a copy of the items 
ordered to be produced or disclosed by this Order. If counsel believe there has not been adequate 
compliance with this Order, counsel shall seek relief using the procedures in POM 4-3 or POM 
7- 1, as appropriate. 
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7. Objections to the wording of this Order, or the authority to issue this Order. Counsel who 
object to the requirements of this discovery Order, the Presiding Officer's authority to issue a 
discovery order, or who seek any relief fiom the requirements of this Order shall file a motion in 
accordance with POM 4-3 NLT 31 Jan 2006. 

8. Failure to disclose a matter as required by this Order may result in the imposition of those 
sanctions which the Residing Officer determines are necessary to enforce this Order or to 
otherwise ensure a full and fair trial. 

9. If any matter that this Order, or Commission Law, requires to be disclosed was in its original 
state in a language other than English, and the party making the disclosure has translated it, has 
arranged for its translation, or is aware that it has been translated into English fiom its original 
language, that party shall also disclose a copy of the English translation along with a copy of the 
original untranslated document, recording, or other media in which the item was created, 
recorded, or produced. 

10. Each of the disclosure requirements of this Order shall be interpreted as a requirement to 
provide to opposing counsel a duplicate of the original of any matter to be disclosed. Transmittal 
of a matter to opposing counsel electronically satisfies the disclosure requirements herein and is 
the preferred method of production. When disclosure of any matter is impracticable or 
prohibited because of the nature of the item (a physical object, for example), or because it is 
protected or classified, the disclosing party shall pennit the opposing counsel to inspect the item 
in lieu of providing it. 

1 1. A party has not complied with this Order until that party has disclosed to detailed counsel far 
the opposing party - or another counsel lawfully designated by the detailed counsel - the matter 
required to be disclosed or provided. 

12. Definitions: 

a. "At trial." As used in this order, the term "at trial" means during the proponent party's 
case in chief (and not rebuttal or redirect), whether on merits or during sentencing. Matters to be 
disclosed which relate solely to sentencing will be so identified. 

b. b'Exculpatory evidence" includes any evidence that tends to negate the guilt of the 
accused, or mitigates any offense with which the accused is charged, or is favorable and material 
to either guilt or to punishment. 

c. 'Synopsis of a witness' testimony" is that which the requesting counsel has a good 
faith basis to believe the witness will say, if called to testify. A synopsis shall be prepared as 
though the witness were speaking (first person), and shall be sufficiently detailed as to 
demonstrates both the testimony's relevance and that the witness has personal knowledge of the 
matter offered. See Enclosure 1, POM 10-2, for sane suggestions. 

d. "Disclosure" as used in this Order is synonymous with "production." 

e. ''Matte?' includes any matter whatsoever that is required to be produced under the 
terms of this Order, whether tkgi'ble or intangible, includingbut not limited to, physical objects, 
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documents, audio, video or other recordings in any media, electmnic data, studies, reports, or 
trzlnscripts of testimony, whether from depositions, former commission hearings, or other sworn 
testimony. 

13. Nothing in this Order shall be interpreted to require the disclosure of attorney work product 
to include notes, memoranda, or similar working papers prepared by counsel or counsel's trial 
assistants. 

14. The Prosecution shall provide to the Defense the items listed below not later 31 Jan 
2006. The items shall be provided to the detailed defense counsel unless the detailed defense 
counsel designates another lawful recipient of the items. 

a. Evidence and copies of all information the prosecution intends to offer at trial. 

b. The names and contact information of all witnesses the prosecution intends to call at 
trial along with a synopsis of the witness' testimony. 

c. As to any expert witness or any expert opinion the prosecution intends to call or offer 
at trial, a curriculum vitae of the witness, copies of reports or examinations prepared or relied 
upon by the expert relevant to the subject matter to which the witness will testifL or offer an 
opinion, and a synopsis of the opinion that the witness is expected to give. 

d. Exculpatory evidence known to the prosecution. 

e. Statements of the accused in the possession or control of the Office of the Chief 
Prosecutor, or known by the Office of the Chief Rosecutor to exist, that: 

1 .  The prosecution intends to offer at trial whether signed, recorded, written, 
sworn, unsworn, or oral, and without regard to whom the statement was made. 

2. Are relevant to any offense charged, and were sworn to, written or signed by 
the accused, whether or not to be offered at trial. 

3. Are relevant to any offense charged, and were made by tlx accused to a person 
the accused knew to be a law enfarcement officer of the United States, whether or not to be 
offered at trial. 

f. Prior statements of witnesses the prosecution intends to call at trial, in the possession 
or control of the Office of the Chief Prosecutor, or known by the Office of the Chief Prosecutor 
to exist, and relevant to the issues about which the witness is to t e w  that were: 

(1 .) Sworn to, written or signed by, the witness. 

(2.) Adopted by the witness, provided that the statement the witness adopted 
was reduced to writing and shown to the witness who then expressly adopted it. 

(3) Made by the witness, and no matter the form of the statement, contradicts the 
expected testimony of that witness. 

Discovery Order, US v. Barhoumi, Page 3 of 5 Pages, Dec 21,2005 
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15. The Defense shall provide to the detailed Prosecution the items listed below not later 
than 28 Feb 2006. The items shall be provided to the detailed prosecutor unless the detailed 
prosecutor designates another lam recipient of the items. These provisions shall not 
require the defense to disclose any statement made by the accused, or to provide notice whether 
the accused shall be called as a witness. 

a. Evidence and copies of all matters the defense intends to offer at trial. 

b. The names and contact information of all witnesses the defense intends to call at trial 
along with a synopsis of the witness' testimony. 

c. As to any expert witness or any expert opinion the defense intends to call or offer at 
trial, a cummcuIum vitae of the witness, copies of reports or examinations prepared or relied upon 
by the expert relevant to the subject matter to which the witness will testify or offer an opinion, 
and a synopsis of the opinion that the witness is expected to give. 

d. Prior statements of witnesses the defense intends to call at trial, in the possession or 
control of the defense counsel, or known by the defense counsel to exist., and relevant to the 
issues about which the witness is to testify that were: 

(1 .) Sworn to, written or signed by, the witness. 

(2.) Adopted by the witness, provided that the statement the witness adopted was 
reduced to writing and shown to the witness who then expressly adopted i t  

(3.) Made by the witness, and no matter the form of the statement, contradicts the 
expected testimony of that witness. 

e. Notice to the Prosecution of any intent to raise an affirmative defense to any charge. 
An affirmative defense is any defense which provides a defense without negating an essential 
element of the crime charge including, but not limited to, lack of mental responsibility, 
diminished capacity, paaial lack of mental responsibility, accident, duress, mistake of hct, 
abandonment or withdrawal with respect to an attempt or conspiracy, entrapment, accident, 
obedience to orders, and self-defense. Inclusion of a defense above is not an indication that such 
a defense is recognizable in a Military Commission, and if it is, that it is an affkmtive defense 
to any offense or any element of any offense. 

f. In the case of the defense of alibi, the defense shall disclose the place or places at 
which the defense claims the accused to have been at the time of the alleged offense. 

g. Notice to the prosecution of the intent to raise or question whether the accused is 
competent to stand trial. 

16. When Alternatives to Live Testimony Wi Be Offered by a Party. 

a. The testimony of a witness may be offered by calling the person to appear as a witness 
before the Commission (live testimony) or by using alternatives to live testimony. 

b. Whenever this Order requires a party to disclose the names of witnesses to be called, a 
RE 7 (Barhoumi) 
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party which intends to offer an alternative to live testimony shall provide the notice below to the 
opposing party: 

(1 .) Intent to use alternatives to live testimony rather than calling the witness. 

(2.) The method of presenting the alternative to live testimony the party intends to 
use. (See paragraph 3c(6)(a-g), POM 10-2, for examples), 

(3.) The dates, locations, and circumstances - and the persons present - when the 
alternative was created, and 

(4.) The reason(s) why the alternative will be sought to be used rather than 
production of live testimony. 

17. Objections to Alternatives to Live Testimony. 

If, after receiving a notice required by paragraph 16 above, the party receiving the notice wishes 
to prevent opposing counsel fiom using the proposed altemative to live testimony, the receiving 
party shall file a motion under the provisions of POM# 4-3. Such motion shall be filed within 5 
days of disclosure of the intent to offer an alternative to live testimony, or the receiving party 
shall be deemed to have waived any objection to the use of an alternative to live testimony. 

18. Obtaining or Creating Alternatives to Live Testimony - Notice and Opportunity to 
Attend and Participate. 

a. Under Commission Law, confrontation of persons offering information to be 
considered by the Commission is not mandatory, nor is there a requirement for both parties to 
participate in obtaining or creating alternatives to live testimony. Further, there is no general 
rule against hearsay. 

b. As a result, parties must a%rd opposing counsel sufficient notice and opportunity to 
attend witness interviews when such interviews are intended to preserve testimony for actual 
presentation to the Presiding Officer or other members of the Commission. 

c. Failure to provide such notice as is practical may be considered - at the discretion of 
the Presiding Officer (or in a paragraph 6D(1), MCO# 1 determination , by the other 
Commission members) - along with other factors, on the issue of admissibility of the proffered 
testimony. 

IT IS SO ORDERED: 

DANIEL E. O'TOOLE 
CAPTAIN, JAW, U.S. NAVY 
Residing Officer 
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Significant Commission Dates 
United States v. 

- - 

' Therequested dates do not have to be in the chronological order that they appear an this list. For example, counsel 
may request an earlier date for item 15 than they would for item 7. 
2 Discovery dates will be included in the discovery order. 

A 'law motion" is any motions except that to suppress evidence or address another evidentiary matter. 

Choice of counsel 
Voir dire of PO 
Pleas (ordinarily reserved) 

Daies will be established in the directed brief if directed briefs are used. RE 7 (Barhoumi) 
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17. 

18. 

19. 

20. 
21. 
22. 

Defense case in chief - Merits 

Prosecution - Sentencing 

Defense - Sentencing 

Witness requests - merits and sentencing 
Directed briefs 
Requests to take conclusive notice 

xxx 

Also indicate # of days to 
present 
Also indicate # of days to 
present 
Also indicate # of days to 
present 
POM 10-2 

POM 6-2 



Hodges, Keith 

From: 
Sent: 
Subject: 

Hodges, Keith 
Wednesday, December 21.2005 11:03 AM 
Military Commission Business 

Attachments: First PO instructions to Panel 2 dtd 1 Dec O5.pdf 

1. On December 1,2005, COL Chester sent you instructions concerning your possible service as a member of a 
Military Commission. A copy of those instructions is attached. 

2. Since that time, two additional Residing Officers have been appointed, and it is possible that if you sit as a 
Commission member, one of these officers could also be the Presiding Officer. The two other Residing 
Officers are CAPT Daniel O'Toole, USN, and COL Ralph Kohlmann, U.S.M.C. 

3. CAPT OToole and COL Kohlmann have adopted COL Chesteis earlier (attached) instructions, and those 
instructions are now applicable to any Commission in which COL Chester, CAPT O'Toole, or COL Koblmann 
is the Residing Officer. 

4. Please reply to me that you have received this email. 

5. It does not appear likely that any Military Commission will need your services through the end of February 
2006. 

BY DIRECTION OF THE PRESIDING OFFICERS 

Keith Hodges 
Assistant to the Presiding Officers 
Militaty Commission 
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Instructions to Prospective Commission Members 
To be provided by APO to each prospective member. 

1 December 2005 

This email is being sent to each prospective member by Keith Hodges, Assistant to the 
Presiding Officers for Military Commissions, at the direction of and on behalf of Colonel 
Chester. 

1. I am Colonel Robert S. Chester. I am the Residing Officer for Military Commissions 
to which you have been detailed. 

2. You have been detailed as a prospective member to a Military Commission convened 
to try one or more individuals now being detained at US Naval Station, Guantanamo Bay, 
Cuba. It is possible you will be detailed to hear a case with a different Residing Officer 
in which case you will receive instructions fiom that officer. 

3. Each of you must respond by email to Mr. Hodges, the Assistant to the Presiding 
Officers, acknowledging receipt of these instructions. I am aware that you received an 
email from Mr. Hodges earlier, but acknowledge receipt of these instructions as well. 
Email will be the preferred method to provide you any information. You will not receive 
any classified emails concerning your service as a member, and you may not send any. 
Please also tell Mr. Hodges your home mailing address in the event we need to mail you 
something. (We find that mail to home addresses is quicker and nothing gets x-rayed.) 

Your personal-infonnation will NOT be released to anyone else, and will ONLY be used 
for emergencies. 

4. Due to the publicity that these cases may have already received, and recognizing the 
possibility of fkher publicity, each of you is instructed as follows: 

a. You may not discuss with anyone, other than as required to inform your 
military superiors and m y  of your duty status, your detail to this Commission as a 
prospective member. You must not listen to, look at, or read any accounts of alleged 
incidents involving these cases or any accounts of any proceedings in these cases, or any 
matters concerning the detention of detainees at Guantammo. Please moderate your web 
surfing accurdingly. You may not consult any source, written or otherwise, as to matters 
involved in such alleged incidents to include any legal references. You may not discuss 
these cases with anyone, and if anyone attempts to discuss these cases with you, you must 
forbid them to do so and report the occurrence to me by emailing the Assistant, Mr. 
Hodges. 

b. A trial by Military Commission includes the determination of the ability of 
each member to sit as a member. As a prospective member, you may be questioned in 
open session by counsel for either side or by myself to determine whether you should 
serve. 
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c. Trial by Military Commission requires members who approach the case with an 
open mind, and you must keep an open mind until all of the evidence and law has been 
presented and the Commission closes to deliherate. A Commission member should be as 
fiee as humanly possible from any preconceived ideas as to the facts or the law. From 
the date of receipt of these instructions, you must keep a completely open mind and wait 
until all of the evidence is presented, you have been instructed on the law to be applied, 
and the Commission has retired to d e h i t e  before you discuss the facts of this case with 
anyone, including other Commission members. 

5. Administrative matters: 

a. If you believe there is a reason you should be excused fiom serving on the 
Commission and you request that you be excused, you may make such a request to the 
Appointing ~uthority through the Chief clerk for ~ i l i &  Commissions (Mr. Harvey at 
emai 

b. All sessions of the Commission will be held at Naval Base, Guantanarno Bay, 
Cuba It is not known when the first session will be held, and you will be infonned as 
soon as I know. All TDY costs will be born by the Office of Military Commissions. At 
Guantanamo: 

1) You will be given the opportunity to access web based email. To do 
this, you will obviously have to know the web address for your command's Exchange 
server, or you must have a fiee web account such as hotmail, yahoo, or the like. 

2) Normal cell phones will NOT work at Guantanamo. However, you 
will have access to Class A phone service on an as-needed basis. 

c. Both Mr. Harvey and Mr. Hodges are authorized to send you administrative 
information concerning logistics, security clearances, uniforms, lodging, mders, travel 
and the like. They will not be communicating with you concemhg the facts, the law, or 
any other aspect of any case. 

Id 
Robert S. Chester 
Colonel, USMC 
Presiding Officer 
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1 
1 

UNITED nATIES OF AMERICA ) 
) 

v. ) 
) DISCOVERY ORDER (PO 2) 

SUFYIANBARHOUMI ) 
a/Wa Abu Obaida ) 

a/Wa LJbaydah A1 Jaza'iri ) December 21,2005 
aMa Shdq ) 

) 

1. The Presiding Officer finds that to ensure a full and fair trial, the following ORDER is 
necessary. 

2. This Order does not relieve any party of any duty to disclose those matters that Commission 
Law requires to be disclosed. Where this Order requires disclosure at times earlier or later than 
Commission Law provides or requires, the Presiding Officer has determined that such earlier or 
later disclosure is necessary for a 111 and fair trial. 

3. All disclosures required by this Order are continuing in nature. The times set forth below 
apply to any matter known to exist, or reasonably believed to exist, on the date this Order is 
issued. If any matter required to be disclosed by this order is not known to exist on the date this 
Order is issued, but later becomes known, the party with the responsibility to disclose it under 
this Order will disclose it as soon as practicable, but not later than three duty days fiom learning 
that the matter exists. In those cases when any matter required to be disclosed by this Order, 
becomes known after the date of this Order, but the party is unable to obtain or produce it as 
required, the party shall give written (email) notice to opposing counsel within three duty days, 
said notice including a description of the nature of the item or matter and the date and time when 
it will be produced or disclosed. 

4. Any matter that has been provided or disclosed to opposing counsel prior to the entry of this 
Order need not be provided again if only to comply with this Order. 

5. Providing a list of witness names in compliance with this discovery Order does not constitute 
a witness request. Witness requests must be made in accordance with POM #lo-2. 

6. Neither the Presiding Officer nor the Assistant shall be provided with a copy of the items 
ordered to be produced or disclosed by this Order. If counsel believe there has not been adequate 
compliance with this Order, counsel shall seek relief using the procedures in POM 4-3 or POM 
7-1, as appropriate. 
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7. Objections to the wording of this Order, or the authority to issue this Order. Counsel who 
object to the requirements of this discovery Order, the Presiding Officer's authority to issue a 
discovery order, or who seek any relief fiom the requirements of this Order shall file a motion in 
accordance with POM 4-3 NLT 3 1 Jan 2006. 

8. Failure to disclose a matter as required by this Order may result in the imposition of those 
sanctions which the Presiding Officer determines are necessary to enforce this Order or to 
otherwise ensure a full and fair trial. 

9. If any matter that this Order, or Commission Law, requires to be disclosed was in its original 
state in a language other than English, and the party making the disclosure has translated it, has 
m g e d  for its translation, or is aware that it has been translated into English h m  its original 
language, that party shall also disclose a copy of the English translation along with a copy of the 
original untranslated document, recording, or other media in which the item was created, 
recorded, or produced. 

10. Each of the disclosure requirements of this ,Order shall be interpreted as a requirement to 
provide to opposing counsel a duplicate of the original of any matter to be disclosed. Transmittal 
of a matter to opposing counsel electronically satisfies the disclosure requirements herein and is 
the preferred method of production. When disclosure of any mattex is impracticable or 
prohibited because of the nature of the item (a physical object, for example), or because it is 
protected or classied, the disclosing party shall permit the opposing counsel to inspect the item 
in lieu of providing it. 

1 1. A party has not complied with this Order until that party has disclosed to detailed counsel for 
the opposing party - or another counsel lawfully designated by the detailed counsel - the matter 
required to be disclosed or provided 

12. Definitions: 

a. "At trial." As used in this order, the term "at trial" means during the proponent party's 
case in chief (and not rebuttal or redirect), whether on merits or during sentencing. Matters to be 
disclosed which relate solely to sentencing will be so identified. 

b. "Exculpatory evidence" includes any evidence that tends to negate the guilt of the 
accused, or mitigates any offense with which the accused is charged, or is favorable and material 
to either guilt or to punishment. 

c. "Synopsis of a witness' testimony" is that which the requesting counsel has a good 
faith basis to believe the witness will say, if called to testifl. A synopsis shall be prepared as 
though the witness were speaking (first person), and shall be sufficiently detailed as to 
demonstrates both the testimony's relevance and that the witness has personal knowledge of the 
matter offered. See Enclosure 1, POM 10-2, for some suggestions. 

d. "Disclosure" as used in this Order is synonymous with b'prod~ction." 

e. "Mattern includes any matter whatsoever that is required to be produced under the 
terms of this Order, whether tatlgible or intangible, includingbut not limited to, physical objects, 
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documents, audio, video or other recordings in any media, electronic data, studies, reports, or 
transcripts of testimony, whether from depositions, former commission hearings, or other sworn 
testimony. 

13. Nothing in this Order shall be interpreted to require the disclosure of attorney work product 
to include notes, memoranda, or similar working papers prepared by counsel or counsel's trial 
assistants. 

14. The Prosecution shall provide to the Defense the items listed below not later 31 Jan 
2006. The items shall be provided to the detailed defense counsel unless the detailed defense 
counsel designates another lawful recipient of the items. 

a. Evidence and copies of all Sormation the prosecution intends to offer at trial. 

b. The names and contact information of all witnesses the prosecution intends to call at 
trial along with a synopsis of the witness' testimony. 

c. As to any expert witness or any expert opinion the prosecution intends to call or offer 
at trial, a cum.culum vitae of the witness, copies of reports or examinations prepared or relied 
upon by the expert relevant to the subject matter to which the witness will testifL or offer an 
opinion, and a synopsis of the opinion that the witness is expected to give. 

d. Exculpatory evidence known to the prosecution. 

e. Statements of the accused in the possession or control of the Office of the Chief 
Prosecutor, or known by the Office of the Chief Prosecutor to exist, that: 

1. The prosecution intends to offer at trial whether signed, recorded, written, 
sworn, unsworn, or oral, and without regard to whom the statement was made. 

2. Are relevant to any offense charged, and were sworn to, written or signed by 
the accused, whether or not to be offered at trial. 

3. Are relevant to any offense charged, and were made by the accused to a person 
the accused knew to be a law enforcement officer of the United States, whether or not to be 
offered at trial. 

f. Prior statements of witnesses the prosecution intends to call at trial, in the possession 
or control of the Office of the Chief Prosecutor, or known by the Office of the Chief Prosecutor 
to exist, and relevant to the issues about which the witness is to testifL &at were: 

(1 .) Sworn to, written or signed by, the witness. 

(2.) Adopted by the witness, provided that the statement the witness adopted 
was reduced to writing and shown to the witness who then expressly adopted it. 

(3) Made by the witness, and no matter the form of the statement, contradicts the 
expected testimony of that witness. 
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15. The Defense shall provide to the detailed Prosecution the items listed below not later 
than 28 Feb 2006. The items shall be provided to the detailed prosecutor unless the detailed 
prosecutor designates another lawful recipient of the items. These provisions shall not 
require the defense to disclose any statement made by the accused, or to provide notice whether 
the accused shall be called as a witness. 

a. Evidence and copies of all matters the defense intends to offer at trial. 

b. The names and contact information of all witnesses the defense intends to call at trial 
along with a synopsis of the witness' testimony. 

c. As to any expert witness or any expert opinion the defense intends to call or offer at 
trial, a cwiculum vitae of the witness, copies of reports or examinations prepared or relied upon 
by the expert relevant to the subject matter to which the witness will testify or offer an opinion, 
and a synopsis of the opinion that the witness is expected to give. 

d. Prior statements of witnesses the defense intends to call at trial, in the possession or 
control of the defense counsel, or known by the defense counsel to exist, and relevant to the 
issues about which the witness is to testify that were: 

(1 .) Sworn to, written or signed by, the witness. 

(2.) Adopted by the witness, provided that the statement the witness adopted was 
reduced to writing and shown to the witness who then expressly adopted i t  

(3.) Made by the witness, and no matter the form of the statement, contradicts the 
expected testimony of that witness. 

e. Notice to the Prosecution of any intent to raise an aflknative defense to any charge. 
An aErmative defense is any defense which provides a defense without negating an essential 
element of the crime charge including, but not limited to, lack of mental responsibility, 
diminished capacity, partial lack of mental responsibility, accident, duress, mistake of fact, 
abandonment or withdrawal with respect to an attempt or conspiracy, entrapment, accident, 
obedience to orders, and self-defense. Inclusion of a defense above is not an indication that such 
a defense is recognizable in a Military Commission, and if it is, that it is an aflhative defense 
to any offense or any element of any offense. 

f. In the case of the defense of alibi, the defense shall disclose the place or places at 
which the defense claims the accused to have been at the time of the alleged offense. 

g. Notice to the pmsecution of the intent to raise or question whether the accused is 
competent to stand trial. 

16. When Alternatives to Live Testimony Will Be Offered by a Party. 

a. The testimony of a witness may be offered by calling the person to appear as a witness 
before the Commission (live testimony) or by using alternatives to live testimony. 

b. Whenever this Order requires a party to disclose the names of witnesses to be called, a 
RE 8 (Barhoumi) 
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party which intends to offer an alternative to live testimony shall provide the notice below to the 
apposing party: 

(1 .) Intent to use alternatives to live testimony rather than calling the witness. 

(2.) The method of presenting the alternative to live testimony the party intends to 
use. (See paragraph 3c(6)(a-g), POM 10-2, for examples), 

(3.) The dates, locations, and circumstances - and the persons present - when the 
a l m t i v e  was created, and 

(4.) The reason(s) why the alternative will be sought to be used rather than 
production of live testimony. 

17. Objections to Alternatives to Live Testimony. 

If, after receiving a notice required by paragraph 16 above, the party receiving the notice wishes 
to prevent apposing counsel from using the proposed alternative to live testimony, the receiving 
party shall file a motion under the provisions of POM# 4-3. Such motion shall be filed within 5 
days of disclosure of the intent to offer an alternative to live testimony, or the receiving party 
shall be deemed to have waived any objection to the use of an alternative to live testimony. 

18. Obtaining or Creating Alternatives to Live Testimony - Notice and Opportunity to 
Attend and Participate. 

a. Under Commission Law, confrontation of persons offering information to be 
considered by the Commission is not mandatory, nor is there a requirement for both parties to 
participate in obtaining or creating alternatives to live testimony. Further, there is no general 
rule against hearsay. 

b. As a result, parties must afford opposing counsel sufficient notice and opporhmity to 
attend witness interviews when such interviews are intended to preserve testimony for actual 
presentation to the Presiding Officer or other members of the Commission. 

c. Failure to provide such notice as is practical may be considered - at the discretion of 
the Presiding Officer (or in a paragraph 6D(1), MCO# 1 determination , by the other 
Commission members) - along with other Eactcm, on the issue of admissibility of the proffered 
testimony. 

IT IS SO ORDERED: 

DANIEL E. O'TOOLE 
CAPTAIN, JAGC, U.S. NAVY 
Presiding Officer 
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Hodges, Keith 

From: 
s.nt: 

Hodges, K e i i  
Wednesday, December 21,2005 1 1 :03 AM 
Military Commission Business 

Attachmenb: First PO instructions to Panel 2 dtd 1 Dec 05.pdf 

1. On December 1,2005, COL Chester sent you instructions concerning your possible service as a member of a 
Military Commission. A copy of those instructions is attached. 

2. Since that time, two additional Presiding Officers have been appointed, and it is possible that if you sit as a 
Commission member, one of these officers could also be the Presiding Officer. The two other Presiding 
Officers are CAPT Daniel O'Toole, USN, and COL Ralph Kohlmann, U.S.M.C. 

3. CAPT OToole and COL Kohhnann have adopted COL Ches&fs earlier (attached) instructions, and those 
instructions are now applicable to any Commission in which COL Chester, CAPT OToole, or COL Kohlmann 
is the Presiding Officer. 

4. Please reply to me that you have received this email. 

5. It does not appear likely that any Military Commission will need your services through the end of February 
2006. 

BY DIRECTION OF THE PRESIDING OFFICERS 

Keith Hodges 
Assistant to the Ptesiding Officers 
Military Commission 

8 
R r S  PO insbubions 

bJ Panel... 
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Instructions to Prospective Commission Members 
To be provided by APO to each prospective member. 

1 December 2005 

This email is being sent to each prospective member by Keith Hodges, Assistant to the 
Presiding Officers for Military Commissions, at the direction of and on behalf of Colonel 
Chester. 

1. I am Colonel Robert S. Chester. I am the Presiding Officer for Military Commissions 
to which you have been detailed. 

2. You have been detailed as a prospective member to a Military Commission convened 
to try one or more individuals now being detained at US Naval Station, Guantanamo Bay, 
Cuba. It is possible you will be detailed to hear a case with a diffefent Presiding Officer 
in which case you will receive instructions from that officer. 

3. Each of you must respond by email to Mr. Hodges, the Assistant to the Presiding 
Officers, acknowledging receipt of these instructions. I am aware that you received an 
email from Mr. Hodges earlier, but acknowledge receipt of these instructions as well. 
Email will be the preferred method to provide you any information. You will not receive 
any classified emails concerning your service as a member, and you may not send any. 
Please also tell Mr. Hodges your home mailing address in the event we need to mail you 
something. (We find that mail to home addresses is quicker and nothing gets x-rayed.) 

Your personal-infition will NOT be released to anyone else, and will ONLY be used 
for emergencies. 

4. Due to the publicity that these cases may have already received, and recognizing the 
possibility of M e r  publicity, each of you is instructed as follows: 

a. You may not discuss with anyone, other than as required to infonn your 
military superiors and family of your duty status, your detail to this Commission as a 
prospective member. You must not listen to, look at, or read any accounts of alleged 
incidents involving these cases or any accounts of any proceedings in these cases, or any 
matters concerning the detention of detainees at Guantanamo. Please moderate your web 
surfing accordingly. You may not consult any source, written or otherwise, as to matters 
involved in such alleged incidents to include any legal references. You may not discuss 
these cases with anyone, and if anyone attempts to discuss these cases with you, you must 
forbid them to do so and report the occumnce to me by emailing the Assistant, Mr. 
Hodges. 

b. A trial by Military Commission includes the determination of the ability of 
each member to sit as a member. As a prospective member, you may be questioned in 
open session by counsel for either side or by myself to determine whether you should 
serve. 

RE 9 (Barhoumi) 
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c. Trial by Military Commission requires members who approach the case with an 
open mind, and you must keep an open mind until all of the evidence and law has been 
presented and the Commission closes to deliberate. A Commission member should be as 
f i e  as humady possible fiom any preconceived ideas as to the hcts or the law. From 
the date of receipt of these instructions, you must keep a completely open mind and wait 
until all of the evidence is presented, you have been instructed on the law to be applied, 
and the Commission has retired to deliberate before you discuss the facts of this case with 
anyone, including other Commission members. 

5. Administrative matters: 

a. If you believe there is a reason you should be excused fiom serving on the 
Commission and you request that you be excused, you may make such a request to the 
Appointing Authority through the Chief Clerk for Military Commissions (Mr. Harvey at 

b. All sessions of the Commission will be held at Naval Base, Guantanamo Bay, 
Cuba. It is not known when the first session will be held, and you will be informed as 
soon as I know. All TDY costs will be born by the Office of Military Commissions. At 
Guantanamo: 

1) You will be given the opportunity to access web based email. To do 
this, you will obviously have to know the web address for your command's Exchange 
server, or you must have a fiee web account such as hotmail, yahoo, or the like. 

2) Normal cell phones will NOT work at Guantanamo. However, you 
will have access to Class A phone service on an as-needed basis. 

c. Both Mr. Harvey and Mr. Hodges are authorized to send you administrative 
information concerning logistics, security clearances, uniforms, lodging, orders, travel 
and the like. They will not be communicating with you concerning the facts, the law, or 
any other aspect of any case. 

1st 
Robert S. Chester 
Colonel, USMC 
Presiding Officer 
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Message Page 1 o f  4 

Hodges, Keith 

From: Faulkner, Wade N CPT USA OSJA(-1 
a n t :  Wednesday, January 04,2006 3:19 PM 

To: 

Subject: RE: US v. Barhoumi: Directions of the Presiding Officer 

Nothing specific. I would prefer to do the session later in the week so as to avoid traveling on weekends. 

From: Hodges, Keith [mailtd-) 
Sant: Wednesday, January 04,2006 11:22 AM 
To: Faulkner, Wade N CPT USA O m ;  Hodges, Keith; 
0 Davis, Morris, 
Robert, Mr, DoD OGC; 
Subject: RE: US v. Barhoumi: Directions of the Presiding Officer 

CPT Faulkner, 

I see your preference. Thank you. 

Is  there any reason you cannot go the week of the 13th? 

FOR THE PRESIDING OFFICER 

Keith Hodges 

From: Faulkner, Wade N CPT USA OSJA [mailtd-1 
Sent: Wednesday, 
To: Hodges, Keith; Davis, Morris, COL, DoD OGC; 

DoD OGC; m 
Subject: RE: US v. Barhoumi: Directions of the Presiding 

The Defense would prefer to conduct the initial session as previously requested on 9 February. 

vlr 

CPT Faulkner 

RE 10 (Barhoumi) 
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Message Page 2 of 4 

From: Hodges, Keith (-1 
Sent: Wednesday, January 04,2006 9:04 AM 

Davis, Morris, a L ,  DoD OGC; 
rt, Mr, DoD OGC; m 

Subject: RE: US v. Barhoumi: Di-ons of the Presiding Officer 

Thank you. Your email will be added to the filings inventory. 

We look forward to hearing h m  the defense. 

FOR THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

Subject: RE: US v. Barhoumi: Directions of the Presiding m i  

Mr. Hodges, 

The government is available for an initial session in the subject case during the week of 13 February 
2006. 

The government does not, at this time, have any protective orders that are in effect in this case. 
However, the government may request protective orders in accordance with POM 9-1 in the future, 
should it be unable to come to agreement on a protective order with the defense prior to discovery. 

L'_ 
Prosecutor, Office of Military Commissions 
De~artment of Defense 



Message Page 3 of 4 

Hodges, ~eith; (-1 
Subject: US v. Barhoumi: Directions of the Presiding Ofker 

1. This email, and attachments 1 and 2, are being added to the filings inventory as PO 1. (See 
POM 12-1 for a description of the Filings Inventory.) 

2. I am Keith Hodges, the Assistant to the Presiding Officer in the case in the subject line of this 
email. My duties are outlined in Presiding Officer Memorandum (POM - which serve as rules of 
court) 2-2. That POM, and all the others POMs, can be found at: 
http://www.defenselink.mi~news/Aue2OO4/~ommi~~i0ns~mem0randahbnl. This email, and all 
others that I send that state "BY DIRECTION OF THE PRESIDING OFFICER" are sent at the 
Residing Officer's direction. The Presiding Officer has directed that all the current POMs, to 
include as later modifled or supplemented, are in effect for this case. 

3. You attention is invited to the enclosed Discovery Order (PO 2) for compliance by the parties. 

4. NLT 5 Jan 06 the Residing Officer wishes to know what is the earliest possible time that you 
and can attend a session of the Commission, without the other members, at Guantammo to 
accomplish the following business ("Reply all" with your answer): 

a. Initial session without members (convening of the Commission.) 

b. Accused's election of counsel. 

c. Voir dire of the Presiding Officer (materials to assist you in voir dire will be sent at a later 
time.) 

d. Discussion - and if necessary - litigation concerning the attached discovery order, its terms 
and enforceability. 

e. Entry of pleas. (If the accused requests to defer pleas, the Presiding Officer advises he will grant 
the request) 

f. Motions. (If the parties request to defer motions - except a motion as to the wording, terms, and 
enforceability of the discovery order - the Presiding Officer advises he will grant the request.) 

g. Setting a schedule for future sessions and the trial to include: law motions (motions other 
than on the admissibility or foxm of evidence); evidentiary motions; voir dire of the other 
members, and the trial. The dates the Presiding Officer will be looking at are those on the attached 
"Significant Dates Worksheet" 

5. If you request a date in paragraph 4 above later than 13 February 2006, your reply must include 
the reasons for the delay and a calendar showing your activities and commitments - personal and 
professional - between 5 Jan 2006 and the date you request a &lay that make it imposslhle to 
proceed by 13 February 2006. 

6. NLT 5 Jan 06, the parties will provide the Presiding Ofker, opposing counsel, and me a 
copy of all protective orders, issued by any authority, that they believe have been issued and 
remain in effect Any party requesting a protective order fmm the Presiding Officer will use the 
procedures in POM 9-1. 

RE 10 (Barhoumi) 
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Message Page 4 of 4 

7. Also attached is an ernail sent at the direction of the Presiding Officer adopting "first 
instructions" issued earlier by another Presiding Officer, COL Chester. The instructions that were 
adopted are also attached. 

Three attachments: 
1 - PO 2 - Discovery Order 
2 - Significant dates worksheet 
3 - Email on adopted "first instructions" and those instructions 

BY DIRECTION OF THE PRESIDING OFFICER 
Keith Hodges 
Assistant to the Presiding Officers) 

<<Significant Commission Dates - worksheet vl .doc>> <<Email and attachment - First instructions by PO 
Chester adopted by POs O'Toale and Kohlmann, 21 Dec OS.pdf>> <<PO 2 - Barhoumi - Discovery Order - 
21 Dec OS.pdf>> 

RE 10 (Barhoumi) 
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OFFICE OF THE SECRETARY OF DEFENSE 
OFFICE OF W A R Y  COYYISsIONS 

16mOaENSEPEHTAGO# 
WASHINGTON, DC 20501-1600 

December 15,2005 

Cons-t with my authority as Chief Prosecutor and the provisions of Sections 4B(2) of 
Military Coxnmission Order No. 1, &tad August 31,2005, and Seaion 313(9) of Military 
Commission lastmaim No. 3, dated July 15,2005, the above named counsel are &tailed and 
&igllatsd as follows: 

United States v. Barhourgi 

Detailad Assistmt Prosecutor: 

MORRIS D. DAVIS 
Cold, U.S. Air Fcme 
Chief Pmsaxtor 
Office of Military Gmmissim 

RE 11 (Barhoumi) 
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From: 
ant: 

Hodges, Keith 
Thursday. January 19.2006 12:14 PM 

Atbchmnts: Referred Commission Cases - 18 Jan 06 d.doc 

This email i s  t o  provide long-range planning guidance t o  a l l  counsel i n  t h e  following 
cases  : 

United S t a t e s  v a 1  Bahlul 
United S t a t e s  v Khadr 
United S t a t e s  v a 1  Qahtani  
United S t a t e s  v Barhoumi 
United S t a t e s  v a 1  Sharbi 
United S t a t e s  v Muhanunad 

A l l  counsel on a l l  the  above cases a r e  t o  respond t o  t h e  Assis tant  t h a t  you received t h i s  
email. Defense, p lease  a l s o  pay s p e c i a l  a t t e n t i o n  t o  paragraph 6 below. 

1. The Commission w i l l  hold a t r i a l / s e s s i o n  term t h e  week of 27 February 2006 a t  
Guantanamo Bay Naval S ta t ion ,  Cuba. Counsel i n  t h e  above named cases  must be prepared t o  
conduct any and a l l  business before t h e  Commission t h a t  can be conducted a t  t h a t  time. The 
individual  Presiding Of f i ce r s ,  through the  Assis tant ,  w i l l  work with counsel t o  determine 
the  exact  business t o  be addressed. Col lec t ively ,  t h e  Pres iding Of f i ce r s  w i l l  s e t  the  
exact  schedule and publish it a t  a l a t e r  da te .  

2. The Office of t h e  Presiding Of f i ce r s  i s  advised t h a t  the re  a r e  no Muslim Holy days 
during the  above period.  I f  addressees have d i f f e r e n t  information, p lease  advise soonest .  

3. The f i r s t  sess ion of t h e  Commission may be held  a s  e a r l y  a s  1300, 27 February 2006. The 
l a s t  sess ion  may be held  a s  l a t e  a s  COB Friday, 3 March 2006. 

4 .  The Presiding Of f i ce r s  request  t h a t  counsel f o r  those  cases  t h a t  w i l l  not  be i n  sess ion 
a t  GTMO during t h i s  term s t i l l  be present  a t  GTMO so t h a t  t h e  p a r t i e s  and the  PO can work 
together  t o  d iscuss  i s s u e s  and make plans.  For example, a t  the  l a s t  term, the  p a r t i e s  were 
ab le  t o  d iscuss  and agree on the  wording of Protect ive  Orders. The Pres iding Of f i ce r s  a r e  
aware of t h e  l i m i t a t i o n s  on conferences and discuss ions  versus what must be resolved i n  a 
sess ion.  A l l  counsel should obta in  the  appropr ia te  country c learances  and make other  
necessary l o g i s t i c a l  arrangements. RE 12 (Bahoumi) 
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5. If any counsel in the above listed cases cannot be at GTMO during the February 
trial/session term, advise the Assistant, and the Presiding Officer and opposing and other 
counsel on that case, NLT 1200, EST (Monday) 23 January 2006 with the reasons for the 
unavailability. 

6. All Defense counsel. 

a. The fact that an attorney client relationship has not yet been established, or 
a client has indicated he wishes to proceed pro se, does not amount to "unavailability," 
and it may suggest a session in February is paramount. Counsel are encouraged to provide 
such information, however, as it might be useful in planning sessions. 

b. Detailed Defense Counsel will advise if there are any other counsel (military 
or civilian) who are also detailed, or who may be detailed or may join the case in the 
future, and who are not on the attached list. If there are other such counsel, advise the 
Assistant, Presiding Officer, and other counsel on the case and provide email addresses 
and other contact information. 

BY DIRECTION OF THE PRESIDING OFFICERS 

Keith Hodges 
Assistant to the Presiding Officers 
Militaw Commission 

RE 12 (Barhoumi) 
Page 2 of 3 



Referred Commission Cases - 18 Jan 06 
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Case 
Hicks 

a1 Qosi 

Harndan 

a1 Bahlul 

Khadr 

a1 Qahtani 

Barhoumi 

a1 Sharbi 

Muhammad 

PO I Prosecution Defense Panel Status 
Brownback 

Brownback New panel ? Stayed 

Brownback New panel ? Stayed 
Autorino - Asst 

Brownback First restart session 

Chester Merriam - Det 05-0004 First session 

O'Toole 

O'Toole Faulkner - Det 

O'Toole 

Kohlmam 



CAPTAIN DANIEL E. 0' TOOLE 
JUDGE ADVOCATE GENERAL'S CORPS 

UNITED STATeS NAVY 

Captain Daniel E. O'Toole, Judge Advocate General's Corps, U.S. Navy, 
received a J u r i s  Doctor degree from Wake Forest  Universi ty School of Law i n  1980 
and i s  admitted t o  the  North Carolina S t a t e  Bar. He is  a 1984 honors graduate 
of t h e  Naval J u s t i c e  School. He was awarded a Master of L a w s  degree from the  
George Washington Universi ty National Law Center i n  1994 and he was the  2004 
Distinguished Graduate of the  47* Mi l i t a ry  Judges Course, The Judge Advocate 
General' s School, U. S . Amy. 

Following four years i n  p r i v a t e  p rac t i ce ,  p r i n c i p a l l y  engaged i n  cr iminal  
and c i v i l  l i t i g a t i o n  i n  s t a t e  and federa l  cour ts ,  Captain O'Toole accepted a 
d i r e c t  c o d s s i o n  i n t o  t h e  Navy J A G  Corps. He served success ively  a s  Senior 
Defense Counsel and Senior T r i a l  Counsel a t  Naval Legal Service Office,  Newport, 
and then as S ta f f  Judge Advocate, Naval Surface Group FOUR, Newport, Rhode 
Island.  He t r a n s f e r r e d  t o  Naval A i r  S ta t ion ,  Brunswick, Maine, i n  1986, where 
he served a s  S ta f f  Judge Advocate u n t i l  1988. H e  then t r a n s f e r r e d  t o  Commander, 
Car r i e r  Group EIGHT, embarked on USS JOHN F. KENNEDY (CV-67). Following t h a t  
assignment, Captain O'Toole served a s  Assis tant  F lee t  Judge Advocate, Commander 
Naval A i r  Force, U.S. A t l a n t i c  F lee t .  

From 1990 t o  1992, Captain O'Toole served a s  Command Judge Advocate on USS 
THEODORE ROOSEVELT (CVN-71). He then t r a n s f e r r e d  t o  J o i n t  Exercise Control 
Group, Ocean Venture 1992, a s  an exerc i se  planner and con t ro l l e r .  Following 
post-graduate school i n  1994, Captain O'Toole was assigned t o  Commander, Naval 
Base, Norfolk, Virginia ,  a s  the Navy's f i r s t  Mid-Atlantic Regional Environmental 
Counsel. In  1995, he t r a n s f e r r e d  t o  Cormnander-in-Chief, U.S. A t l a n t i c  F lee t ,  
with a d d i t i o n a l  duty  t o  U.S. A t l a n t i c  Command, a s  Environmental Counsel. When 
Tr ia l  Service Office East  was es tab l i shed  i n  the  f a l l  of 1996, with 
r e s p o n s i b i l i t y  f o r  the  prosecution of Navy cour ts-mar t ia l  throughout the e a s t e r n  
and c e n t r a l  United S t a t e s ,  Captain O'Toole was assigned a s  i ts  f i r s t  Executive 
Off icer ,  and l a t e r  a s  in ter im Commanding Off icer .  In  the  f a l l  of 1999, Captain 
OtToole t r a n s f e r r e d  t o  the  General L i t i g a t i o n  Division, Office of the  Judge 
Advocate General, a s  Deputy Director.  While i n  t h e  General L i t i g a t i o n  Division, 
Captain O'Toole defended c i v i l  and criminal  cases  i n  s t a t e  and f e d e r a l  d i s t r i c t  
cour t s  throughout t h e  country, as well a s  various U.S. C i r c u i t  Courts of Appeal 
and the  U.S. Court of Federal Claims. 

I n  July 2001, Captain O'Toole was se lec ted  a s  Deputy Ass i s t an t  Judge 
Advocate General (Management and P lans ) ,  and served simultaneously a s  the  JAG 
Corps Off icer  Community Manager u n t i l  September 2002, when he re turned t o  t h e  
General L i t i g a t i o n  Division a s  i t s  Director .  I n  March 2003, Captain 08Toole was 
se lec ted  by the  Navy General Counsel a s  h i s  Executive Ass i s t an t  and Special  
Counsel, and he served i n  t h a t  capaci ty  u n t i l  h i s  appointment as C i r c u i t  
Mi l i t a ry  Judge, Tidewater J u d i c i a l  C i r c u i t ,  i n  Ju ly  2004. 

During h i s  nea r ly  1 4  years i n  t h e  courtroom a s  a t r i a l  advocate and judge, 
Captain O'Toole has  supervised, l i t i g a t e d ,  o r  pres ided over near ly  a thousand 
cases,  including na t iona l  s e c u r i t y  and c a p i t a l  murder cases.  

Captain O'Toole's personal  decorations include the  Legion of Merit with 
gold s t a r  i n  l i e u  of t h i r d  award, the  Meritorious Service Medal with th ree  gold 
s t a r s ,  t h e  Navy Commendation Medal with two gold s t a r s ,  the  J o i n t  Services  
Achievement Medal, and t h e  Navy-Marine Corps Achievement Medal with gold s t a r .  

RE 13 (Barhoumi) 
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PO 1 C (Trial Order) - US v. Barhoumi Page 1 of 3 

Hod-, Keith 

From: 
Sent: Monday, January 23,2006 11 :46 AM 

To: 

Subject: PO 1 C (Trial Order) - US v. Bamoumi 

Attachments: Significant Commission Dates - worksheet - Feb trial term trial Order attachmentdoc; CAPT 
07oole Biograhical Summary - Voir Dire.pdf; PO 1 B - Bahoumi - Announcement of Feb trial 
term, 19 Jan O6.pdf; Protective Order 1 - Barhoumi - ID of all witnesses (23 Jan O6).pdf; 
Protective Order 2 - Barhoumi - ID of investigators (23 Jan OG).pdt Protedive Order 3 - 
Bahoumi - FOUO and other markings (23 Jan OG).pdf 

1. This email Trial Order has been personally directed by the Presiding Officer in the subject case to 
prepare the parties for the February Trial term (27 Feb - 3 Mar 06.) It lists the fUnctions that the parties 
are expected to perform at that trial term. This email and all replies will be added to the PO 1 filings 
series. 

2. Defense only - counsel choice. Advise not later than 26 Jan 2006 whether you believe that you are 
representing the accused (i.e., the accused has not indicated he wishes to proceed pro se, and the accused 
has accepted your representation) and whatever information you have whether a civilian counsel will 
join the case (and the email address and contact information for that counsel.) This information is 
necessary not only so the business of the February trial term can be planned, but so the Presiding Officer 
can know why motions, filings, or other information might not be provided Note: Even if counsel 
believe that an accused may wish to proceed pro se, or has or will reject the services of counsel, the 
parties will still prepare themselves to proceed in accordance with this Order. 

3. Existing Protective Orders. The parties were directed in PO 1 to provide copies of all existing 
Protective Orders. None were provided and therefore the Presiding Officer presumes that none exist If 
such orders exist, send them immediately. The PO 1 deadline was 5 Jan 2006. 

4. Protective Orders. 

a. The three attached Protective Orders have been issued pursuant to Commission Law sua sponte 
by the Presiding Officer to ensure the protection of infomation, and so that the parties may begin the 
discovery process thus ensuring a fill and fair trial. 

b. Counsel who wish this order modified or rescinded shall follow the Procedures in POM 9-1. 

5. Motions on the Discovery Order (PO 2.) 

a. Counsel are reminded that in accordance with PO 1, the due date for any motion on the Discovery 
Order is 3 1 Jan 2006. Responses and replies will be filed in accordance with POM 4-3. 

b. Any motion filed on the Discovery Order will be litigated during the February td term. 
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6. Voir dire. If counsel desire to voir due and/or to challenge the Presiding Officer, this will be 
accomplished during the February trial term. 

a. A mini biography of the Residing Officer is attached to assist counsel. 

b. Counsel are strongly encouraged to submit written question for the Presiding Officer. Such 
questions will be provided to the APO, Presiding Officer, and opposing counsel not later than 8 Feb 
2006 in Word (not PDF) so the Residing Officer can answer the questions in the same electronic file. 

7. Setting a trial calendar. Not later than 15 Feb, counsel for both sides will complete the attached 
"Trial Schedule" filling in the appropriate dates and file it with the APO, Presiding Officer and opposing 
counsel. 

8. Entry of pleas. The accused will be called upon to enter pleas. (If the accused requests to defer pleas, 
the Presiding Officer advises he will grant the request.) 

9. Motions (other than on the Discovery Order.) Counsel may file motions in accordance with POM 
4-3. Such motions a party desires litigated at the February trial term shall be filed not later than 6 Feb 
2006. Responses shall be filed not later than 7 days fiom the filing of the motion. Replies, if desired, 
shall be filed not later than 3 days fiom when the response was filed. All filing will be done 
electronically. Be attentive to the requirements of POM 4-3. 

10. Motions other than the Discovery Order and those motions filed in accordance with paragraph 
9 above. The parties will be asked if they have motions or other motions if motions were made. (If the 
parties request to defer motions - except a motion as to the wording, terms, and enfaceability of the 
Discovery Order - the Presiding Officer advises he will grant the request.) 

11. Inability to perform functions and unavailability. If there is any reason why counsel cannot 
perform the functions listed in this Order, such matters will be filed with the APO, Presiding Officer, 
and opposing counsel not later than 26 Jan clearly indicating the hnctions that counsel cannot perform 
and the reasons therefore. It is noted that in an email sent on 19 January 2006 (PO 1 B copy attached,) 
counsel already have an obligation to advise on their possible non-availability. Paragraph 5 of that email 
stated: 

5. If any counsel in the above listed cases cannot be at GTMO during the February 
tridsession term, advise the Assistant, and the Presiding Officer and opposing and other 
counsel on that case, NLT 1200, EST (Monday) 23 January 2006 with the reasons for the 
unavailability. 

12. Representational issues and unavailability (Defense connsel) Para 6 of PO 1 B stated: 

6. A11 Defense counsel. 
a. The fact that an attorney client relationship has not yet been established, or a client has 
indicated he wishes to proceed pro se, does not amount to "unavailability," and it may 
suggest a session in February is paramount. Counsel are encouraged to provide such 
idonnation, however, as it might be useful in planning sessions. 

b. Detailed Defense Counsel will advise if there are any other counsel (military or civilian) 
who are also detailed, or who may be detailed or may join the case in the future, and who 
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are not on the attached list. If there are other such counsel, advise the Assistant, Presiding 
Officer, and other counsel on the case and provide email addresses and other contact 
information. 

Attachments to this email Trial Order 

1. Three Protective Orders issued by the Presiding Officer 
2. Mini-biography of the Presiding Officer 
3. Trial schedule fonn (Significant Dates) 
4 .POlB  

BY DIRECTION OF THE PRESIDING OFFICER 
Keith Hodges 
Assistant to the Presidina Officers - 
Mili Commission 

Voice: %m 
<<Significant Commission Dates - worksheet - Feb trial term trial Order attachment.doc>> <<CAPT 07001e 
Biograhical Summary - Voir Dire.*> <<PO 1 B - Bahoumi - Announcement of Feb Gal term, 19 Jan OG.pdf>> 
<<Protective Order 1 - Barhoumi - ID of all witnesses (23 Jan OG).p&> <<Protective Order 2 - Bahoumi - ID of 
investigators (23 Jan OG).pdf>> <<Protm've Order 3 - Bahoumi - FOUO and other markings (23 Jan OG).pdf>> 
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Significant Commission Dates 
United States v. 

Highlighting signifies modifications fiom the 'bvorksheet" provided with PO 1. 

Event Date Notes 
First session (without members) 27 Feb - 3 Mar 06 

Convening the Commission 
Choice of counsel 
Voir dire of PO 
Pleas (ordinarily reserved) 
Motions (ordinarily reserved) 1 I 

- - - 

Submit Protective Ordem for PO signature. POM 9-1 
Discovery - Prosecution ' xxx 
Discovery - Defense xxx 
Requests for access to evidence POM 7-1 
"Law" Motions: Motion ' POM 4-3 
"Law" Motions: Response POM 4-3 

- - - 

"Law" Motions: Reply POM 4-3 
Witness requests on law motions POM 10-2 
Evidentiary motions: Motion POM 4-3 
Evidentiary motions: Response POM 4-3 
Evidentiary motions: Reply POM 4-3 
Witness requests on evidentiary motions I I POM 10-2 
Voir dire of members 
Prosecution case in chief - Merits Also indicate # of days to 

present 
Defense case in chief - Merits Also indicate # of days to 

present 
Prosecution - Sentencing Also indicate # of days to 

present 
Defense - Sentencing Also indicate # of days to 

Witness requests - merits and sentencing 1 I POM 10-2 
Directed briefs xxx 
Requests to take conclusive notice POM 6-2 

The requested dates do not have to be in the chronological order that they appear on this list For example, counsel 
may request an earlier date for item 15 than they would for item 7. 

Discovery dates will be included in the discovery order. 
' A "law motion" is any motions except that to suppress evidence or address an* evidentiary matter. 

Dates will be established in the directed brief if directed briefs are used. 
RE 14 (Barhoumi) 

Page 4 of 5 



CAPTAIN DANIEL E. 0' TOOLE 
JUDGE ADVOCATE GENERAL'S CORPS 

W T E D  STATES NAVY 

Captain Daniel E. O'Toole, Judge Advocate General's Corps, U.S. Navy, 
received a Juris Doctor degree from Wake Forest University School of Law in 1980 
and is admitted to the North Carolina State Bar. He is a 1984 honors graduate 
of the Naval Justice School. He was awarded a Master of Laws degree from the 
George Washington University National Law Center in 1994 and he was the 2004 
Distinguished Graduate of the 47th Military Judges Course, The Judge Advocate 
General' s School, U . S . Army. 

Following four years in private practice, principally engaged in criminal 
and civil litigation in state and federal courts, Captain O'Toole accepted a 
direct commission into the Navy JAG Corps. He served successively as Senior 
Defense Counsel and Senior Trial Counsel at Naval Legal Service Office, Newport, 
and then as Staff Judge Advocate, Naval Surface Group FOUR, Newport, Rhode 
Island. He transferred to Naval Air Station, Brunswick, Maine, in 1986, where 
he served as Staff Judge Advocate until 1988. He then transferred to Commander, 
Carrier Group EIGHT, embarked on USS JOHN F. KENNEDY (CV-67). Following that 
assignment, Captain O'Toole served as Assistant Fleet Judge Advocate, Commander 
Naval Air Force, U.S. Atlantic Fleet. 

From 1990 to 1992, Captain O'Toole served as Command Judge Advocate on USS 
THEODORE ROOSEVELT (CVN-71). He then transferred to Joint Exercise Control 
Group, Ocean Venture 1992, as an exercise planner and controller. Following 
post-graduate school in 1994, Captain O'Toole was assigned to Commander, Naval 
Base, Norfolk, Virginia, as the Navy's first Mid-Atlantic Regional Environmental 
Counsel. In 1995, he transferred to Comnder-in-Chief, U.S. Atlantic Fleet, 
with additional duty to U.S. Atlantic Command, as Environmental Counsel. When 
Trial Service Office East was established in the fall of 1996, with 
responsibility for the prosecution of Navy courts-martial throughout the eastern 
and central United States, Captain O'Toole was assigned as its first Executive 
Officer, and later as interim Commanding Officer. In the fall of 1999, Captain 
O'Toole transferred to the General Litigation Division, Office of the Judge 
Advocate General, as Deputy Director. While in the General Litigation Division, 
Captain O'Toole defended civil and criminal cases in state and federal district 
courts throughout the country, as well as various U.S. Circuit Courts of Appeal 
and the U.S. Court of Federal Claims. 

In July 2001, Captain O'Toole was selected as Deputy Assistant Judge 
Advocate General (Management and Plans), and served simultaneously as the JAG 
Corps Officer Community Manager until September 2002, when he returned to the 
General Litigation Division as its Director. In March 2003, Captain OIToole was 
selected by the Navy General Counsel as his Executive Assistant and Special 
Counsel, and he served in that capacity until his appointment as Circuit 
Military Judge, Tidewater Judicial Circuit, in July 2004. 

During his nearly 14 years in the courtroom as a trial advocate and judge, 
Captain O'Toole has supervised, litigated, or presided over nearly a thousand 
cases, including national security and capital murder cases. 

Captain O'Toole's personal decorations include the Legion of Merit with 
gold star in lieu of third award, the Meritorious Service Medal with three gold 
stars, the Navy Commendation Medal with two gold stars, the Joint Services 
Achievement Medal, and the Navy-Marine Corps Achievement Medal with gold star. 
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UNITED STATES OF AMERICA 
v. 

SUFMAN BARHOUMI 
alkla Abu Obaida 

a/k/a Ubaydah A1 Jaza'iri 
alkla Shafiq 

Protective Order # 2 
Protection of Identities of 

Investigators and Interrogators 

23 January 2006 

IZis Protective Order has been issuedpursuant to Commission Law sua sponte by the 
Presiding W c e r  to ensure the protection of information, and so that the parties may 
begin the discovery process thus ensuring a fir11 and fair trial. Counsel who desire this 

order modified or rescinded shall follow the Procedures in POM 9-1. 

1. This Protective Order protects the identities of law enforcement, intelligence, or other 
investigators and interrogators working on behalf of their government (collectively 
referred to as "investigators and interrogators") who participated in the investigation of 
the accused. 

2. The names and background information of investigators and interrogators are 
considered sensitive material that constitutes Protected Information in accordance with 
Military Commission Order No. 1, Section 6@)(5). 

3. Accordingly, IT IS HEREBY ORDERED: 

a. Names or other identifying information of investigators and interrogators that 
have been or may, fiom time to time, be disseminated to Defense Counsel for the 
accused, may be disclosed to members of the Defense team, such as paralegals, 
investigators, and administrative staff, with an official need to know. However, 
such information shall not be disclosed to the accused or to anyone outside of the 
Defense team other than the Military Commission panel subject to the limitations 
below; and 

b. Names or other identifying information of investigators and interrogators shall 
not be disclosed in open court or in any unsealed filing. Any mention of the name 
or other identifying information of investigators and interrogators must occur in 
closed session and any filing to the Military Commission panel that includes such 
information shall be filed under seal. 

4. The following actions do not violate this protective order: 

a. Showing pictures of individuals who had questioned the accused for the 
purposes of discussing the nature of those interrogations with the accused; 

b. Using "nicknames" or any other name (aliases) that the individual who 
questioned the accused told to the accused when questioned. This does NOT 
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UNITED STATES OF AMERICA 

v. 

SUFYIAN BARHOUMI 
a/k/a Abu Obaida 

&a Ubaydah A1 Jaza'iri 
ma Shafiq 

Protective Order # 3 
Protection of 'Tor Official Use Only" or "Law 
Enforcement Sensitive" Marked Information 
and Information with Classified Markings 

23 January 2006 

This Protective Order has been issuedpursuant to Commission Law sua sponte by the Presiding 
Oflcer to ensure theprotection of information, and so that the parties may begin the discovev 
process thus ensuring a fill and fair trial. Counsel who desire this order mod$ed or rescinded 

shall follow the Procedures in POM 9- 1. 

1. Generally: The following Order is issued to provide general guidance regarding the below- 
described documents and information. Unless otherwise noted, required, or requested, it does not 
preclude the use of such documents or information in open court. 

2. Scope: This Order pertains to information, in any form, provided or disclosed to the defense 
team in their capacity as legal representatives of the accused before a military commission. 
Protection of information in regards to litigation separate from this military commission would 
be governed by whatever protective orders are issued by the judicial officer having cognizance 
over that litigation. 

3. Definition of Prosecution and Defense: For the purpose of this Order, the term "Defense 
team" includes all counsel, co-counsel, counsel, paralegals, investigators, translators, 
administrative staff, and experts and consultants assisting the Defense in Military Commission 
proceedings against the accused. The term "Prosecutiony' includes all counsel, co-counsel, 
paralegals, investigators, translators, administrative staff, and experts and consultants who 
participate in the prosecution, investigation, or interrogation of the accused. 

4. Effective Dates and Classified Information: This Protective Order shall remain in effect 
until rescinded or modified by the Presiding Officer or other competent authority. This Order 
shall not be interpreted to suggest that information classified under the laws or regulations of the 
United States may be disclosed in a manner or to those persons inconsistent with those statutes or 
regulations. 

a. IT IS HEREBY ORDERED that documents marked "For Official Use Only (FOUO)" 
or "Law Enforcement Sensitive" and the information contained therein shall be 
handled strictly in accordance with and disseminated only pursuant to the limitations 
contained in the Memorandum of the Under Secretary of Defense ("Interim 
Information Security Guidance") dated April 18,2004. If either party disagrees with 
the marking of a document, that party must continue to handle that document as 
marked unless and until proper authority removes such marking. If either party 
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wishes to disseminate FOUO or Law Enforcement Sensitive documents to the public 
or the media, they must make a request to the Presiding Officer. 

b. IT IS FURTHER ORDERED that Criminal Investigation Task Force Forms 40 and 
Federal Bureau of Investigation FD-302s provided to the Defense shall, unless 
classified (marked "CONFIDENTIAL," "SECRET," or "TOP SECRET"), be handled 
and disseminated as "For Official Use Only" andor "Law Enforcement Sensitive." 

6. CLASSIFIED MATERIALS: 

a. IT IS FURTHER ORDERED that all parties shall become familiar with Executive 
Order 12958 (as amended), Military Commission Order No. 1, and other directives 
applicable to the proper handling, storage, and protection of classified information. 
All parties shall disseminate classified documents (those marked 
"CONFIDENTIAL," "SECRET," or "TOP SECRET") and the information contained 
therein only to individuals who possess the requisite clearance and an official need to 
know the information to assist in the preparation of the case. 

b. IT IS FURTHER ORDERED that all classified or sensitive discovery materials, and 
copies thereof, given to the Defense or shared with any authorized person by the 
Defense must and shall be returned to the government at the conclusion of this case's 
review and final decision by the President or, if designated, the Secretary of Defense, 
and any post-trial U.S. federal litigation that may occur. 

7. BOOKS. ARTICLES. OR SPEECHES: 

a. FINALLY, IT IS ORDERED that neither members of the Defense team nor the 
Prosecution shall divulge, publish or reveal, either by word, conduct, or any other 
means, any documents or infmation protected by this Order unless specifically 
authorized to do so. Prior to publication, members of the Defense team or the 
Prosecution shall submit any book, article, speech, or other publication derived from, 
or based upon information gained in the course of representation of the accused in 
mi l i tq  commission proceedings to the Department of Defense for review. This 
review is solely to ensure that no information is improperly disclosed that is 
classified, protected, or otherwise subject to a Protective Order. This restriction will 
remain binding after the conclusion of any proceedings that may occur against the 
accused. 

b. The provisions in paragmph 7a apply to information learned in the course of 
representing the accused before this commission, no matter how that information was 
obtained. For example, paragraph 7a: 

(1) Does not cover press conferences given immediately aRer a commission hearing 
answering questions regarding that hearing so long as it only addresses the aspects of 
the hearing that were open to the public. 
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Fmm: Hod~es, Keith 
Sent: 
To: 

Cc: 
Subjec 

To all counsel in all Military Commission Cases 

1. The Presiding Officers have asked me to point out some features of the POMs of which you might be 
unaware. The POMs are the Rules of Court for the Presiding Officers and they describe the manner in which 
parties communicate with the Presiding Officers. 

2. A main feature of POM 4-3 is that if a counsel wants relief, the counsel must comply with that POM - which 
means to file a motion. A main feature of the filings inventory POM (12-1) is that the only issues before the 
Residing Officer are those listed on the filings inventory in the appropriate section (D for defense and P for 
Prosecution.) Taken together, this means that motions filed by the parties that meet the formatting and other 
requirements of POM 4-3 are placed on the filings inventory in the appropriate section This document is 
available to the parties, and all can see what matters are before the Presiding Officer to resolve. If counsel 
believes that slhe has a motion or other request for relief pending before the Presiding Officer and it is not on 
the filings inventory in the appropriate section, then counsel must take action to file; if counsel believes a 
motion has already been filed, work with me so we can find that filing and ensure it gets on the list. How you 
raise matters on the record - by which I mean during a session - with the Presiding Officer is outside the scope 
of this ernail. This email addresses only communications outside the record - by which I mean not during a 
session 

4. The PO (Presiding Officer) section of the filings inventory reflects only those significant matters that the 
Presiding Officer sends or elects to place there so that there is a record of them. An email from counsel, 
containing an objection or othm request for relief, might find its way into the PO section. But, if the counsel 
wants that objection to be resolved by the Presiding Officer, counsel must file in accordance with POM 4-3. 
Only when that is done will the filing be placed on the filings inventory in the appropriate P or D section and 
the matter preserved. 

5. I point out these features so that all may appreciate that an objection, concern, observation, or request for 
relief in the body of an email is not a motion under POM 4-3 and therefore will not be added to the filings 
inventory in the P or D section. So, as an example, suppose in an email a prosecution counsel said, "I object 
to X." That is not a motion IAW POM 4-3, and unless the Presiding Officer directed otherwise, it would be not 
added to the Prosecution section of the flings inventory. Since that objection is not in the Rosecution section of 
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the filings inventory, it is not before the Presiding Officer for resolution. Of course, the same analysis would 
hold true if the defense counsel said, "I object to X." 

6. Finally, please appreciate the reason behind the inter-relationship between POM 4-3 and 12-1. The parties 
and the Presiding Officer deserve to know what matters are before the Presiding Officer. Notwithstanding all 
the advantages of ernail, its downside is that what one person views as a casual observation, discussion, or a 
prelude to a motion to be made could be viewed by another as having preserved a matter to go before the 
Cammission andlor on appeal. The only way to ensure all know what is intended by an email, what matters they 
are expected to respond to or resolve, to ensure issues for the Presiding Officer to resolve are pnsemed, and to 
prevent inadvertent waiver is to have a system that lists such matters and is available to all. 

7. A copy of this email will be placed in the filings inventory of all cases. A filings inventory in all cases that 
have not been stayed will be sent later this week. 

BY DIRECTION OF THE PRESIDING OFFICERS 

Keith Hodges 
Assistant to the Presiding Ofticers 
Militarv Commission 
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Message Page 1 of 2 

Hodges, Keith 

From: Hodges, ~eith(-) 

Sent: Tuesday, February 07,2006 1 :08 PM 

To: Faulkner, Wade N CPT USA OSJA;(-1 
Cc: 

Subject: D 1 - US v. Barhwmi - motion opposing the convening of the commission without the presence of 
all members. 

1. The attached motion is added to the filings inventory as D 1, and all future traffic (email, Rqmnses, 
replies etc) shall cany this filing designation. The Prosecution shall reply in the manner and within the 
time hmes established by POM 4-3. The Presiding Officer intends to have the parties litigate this 
motion at the February trial term. 

2. With respect to paragraph 8 of the motion, the parties are advised that the original of the documents 
requested are not necessary to prove the contents of those documents for purposes of the motion. 

3. The Defense filed the Word version below and a PDF version today. The Word version shall be the 
official filing. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

From: Faulkner, Wade N BT USA OSJA [mailtd-1 
Sent. Monday, February 06,2006 7:29 PM 
To: daniel.o'tDole@naw.mil 

Subjed: US v. Bahoumi, motions 

Sir, 

Attached is a Defense motion opposing the convening of the commission without the presence of all members. 

vlr 

CPT Faulkner 

WADE N. FAULKNER 
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Message Page 2 of 2 

CPT, JA 
Senior Defense Counsel 

Waning: This electronic transmission contains confidential information intended only for the person(s) named above. It may 
contain information that is confidential and protected from disclosure by the attorney-client privilege and/or work product 
doctrine or exempt from disclosure under other applicable laws, including, but not limited to, the FOIA, Privacy Act, 5 USC 
552, or Military Rules of Evidence. Any use, distribution, copying or other disclosure by any other person is strictly 
prohibited. If you have received this transmission in error, please notify the sender at the number or e-mail address above. 
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UNITED STATES OF AMERICA 

v. 

SUFYIAN BARHOUMI 

DEFENSE 

Motion to Abate Proceedings of the 
Military Commission Due to 

MCO No. 1's Fatal Inconsistency 
With the President's Military 

Order 

6 February 2006 

1. This Motion is filed by the defense in the case of United States v. S&ian Barhoumi. 

2. Relief Requested. The defense requests that the military commission proceedings be 

abated until such time as competent authority resolves the fatal inconsistencies between 

the President's Military Order of 13 November 2001 ("PM0") and the Military 

Commission Orders ("MCO's") and Instructions ("MC1's")t purport to implement it. 

3. Synopsis. The Military Commission cannot convene in the absence of the Members, 

and the Residing Officer cannot rule alone on matters of law, under the President's 

Military Order. These proceedings must be abated until new implementing regulations 

can be drafted that conform to the minimum requirements of the current PMO, or until a 

new PMO is issued which changes these requirements. 

The President's Military Order of 13 November 2001 states, in relevant part, that 

the commission "shall at a minimum provide for . . . a 111 and fair trial, with the military 

commission sitting as the tiers of both law and fact." PMO at 4 4(c), 66 Fed. Reg. 

57,833,57,834-35 (Nov. 16,2001) (emphasis added). In apparent conflict with this very 

specific language, military commissions appointed to decide the cases against several 

detainees, including Suman Barhoumi, have convened or attempted to convene initial 

sessions during which only the Presiding Officer and parties were to be present. The 
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basis for this action is apparently the revised Military Commission Order Number 1, 

dated 3 1 August 2005, which provides for the Presiding Officer to "rule upon all 

questions of law" and which allows him to preside over sessions in the absence of the 

other members. 

MCO No. 1 and the PMO are thus inconsistent on their face - the MCO allows 

for an action that the PMO clearly does not contemplate. This inconsistency must be 

resolved in favor of the PMO, since the MCO's are merely implementing regulations of 

the PMO. Moreover, MCO No. 1 itself states the proper rule of construction when, at 

Section 7.B., it states that "[iJn the event of any inconsistency between the President's 

Militaly Order and this Order. . . the provisions of the President's Militaly Order shall 

govern. " MCO. No. 1 at 5 7B. (emphasis added). 

Only revision of the PMO itself will serve to correct the inconsistency and allow 

the Residing Officer of a Military Commission to convene sessions without the other 

members, and to decide matters of law without the other members. Until the President 

promulgates a new order that modifies or further delineates the powers of individual 

members (the Residing Officer, in this case) of a military commission, this proceeding 

must be abated. Altematively, the Secretaq of Defense can promulgate new MCOs that 

adhere to the requirements laid out in the PMO. 

4. Burden of Proof and Persuasion. This motion is jurisdictional. Once a 

jurisdictional challenge is fairly raised, the burden shifts to the prosecution to establish 

jurisdiction by a preponderance of the evidence. See United States v. Oliver, 57 M.J. 

170,172 (C.A.A.F 2002) ("Jurisdiction is an interlocutory issue . . . with the burden 

placed on the Government to prove jurisdiction by a preponderance of the evidence"). 
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5. Facts. This motion is predicated on a purely legal issue; no facts will be argued. 

However, for purposes of clarity, the defense offers the following facts regarding the 

PMO: 

A. On 13 November 200 1, the President of the United States issued a military 

order acting in his capacity as Commander-In-Chief of the armed forces (the "PMO"). 

B. The PMO is the source of authority upon which the government bases its 

power to convene military commissions against detainees held at Guantammo Bay, 

Cuba. 

C. The PMO has not been changed, rescinded, re-issued, or otherwise replaced as 

the basis of authority for the Secretary of Defense to promulgate orders and regulations 

for the conduct of the military commissions. 

6. Argument. 

A. MCO No. 1 Clearly Violates the PMO 

The PMO is the foundational document upon which the entire current Military 

Commissions process is built. From that order flow the powers of the Secretary of 

Defense to detain, and eventually try, members of A1 Qaeda. It is thus critical to read the 

language and text of the PMO closely in order to evaluate the legality of the regulations, 

orders, and instructions that purport to implement it. 

First, the President makes it clear (in the section of the order dedicated to 

''Definitions and Policy") that the PMO is the only source of procedure for the Military 

Commissions; the Secreiary is enjoined to ensure that no other procedure for trial be 

used. Specifically, the President ordered that individuals who are to be tried by military 
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commission be ''tried onIy in accordance with Section 4." PMO at § 2@), 66 Fed. Reg. 

57,833,57,834-35 (Nov. 16,200 1) (emphasis added). 

Section 4 then proceeds to define the authority of the Secretary of Defense 

regarding these trials. The Secretary is directed to promulgate orders and regulations 

which provide for "a full and fair trial, with the military commission sitting as the triers 

of both fact and law." PMO at § 4(c), 66 Fed. Reg. 57,833,57,834-35 (Nov. 16,2001) 

(emphasis added). The language chosen - corporate in the first instance and plural in 

the second - has only one clear meaning: that the body or tribunal composed of both the 

Residing Officer and the Members shall convene to try both law and fact. 

Contrasted to the clear language of the PMO is the revised language of MCO 

No. 1, which (as currently drafted) authorizes the Presiding Officer to convene sessions in 

the absence of the other members, and to rule on matters of law. Indeed, MCO No. 1 

may very well have been rescinded and re-issued precisely to address the inconsistency at 

issue here (if so, it has obviously failed to do so). On 2 1 March 2002, the Secretary of 

Defense issued the original Department of Defense Military Commission Order Number 

1. That order specified, in Section 4.A.(5), the duties of the Presiding Officer. None of 

these included a specific duty or power to rule alone on matters of law. On 3 1 August 

2005, the Secretary of Defense rescinded the original Military Commission Order 

Number 1 and issued a new Order by the same name. This is the Military Commission 

Order Number 1 currently in effect. The current version of MCO No. 1 has been 

amended to specifically include, at Section 4.A.(5)(a), the power of the Residing Officer 

to "rule upon all questions of law" and to "conduct h d g s  . . . outside the presence of 

the other members for purposes of hearing and detedning motions, objections, pleas, or 
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other such matters as will promote a fiir and expeditious trial." MCO No. 1 at tj 

4.A.(5)(a). 

Thus, the PMO and MCO No. 1 are clearly at odds. The PMO requires a full and 

fair trial, with the militmy commission sitting as triers of law and fict. MCO No. 1, on 

the other hand, allows for the Presiding Officer to conduct hearings in the absence of the 

other members and to rule on questions of law. The defense believes that the PMO does 

not allow the Presiding Officer to do either of these things - by the terms of the PMO, 

only the full commission can sit, and the members of the commission (including the 

Presiding Officer, who is included in the definition of "members", see MCO No. 1 at tj 

4.A.(5Xa)) must be the triers of both law and fact. 

B. Ordinary Principles of Statutory Construction Resolve this Conflict in 

Favor of the PMO. 

This, then, reduces the question to one of "construction." The first rule of legal 

construction has always been to accept the plain meaning of the text at issue. See Lamie 

v. United States Tr., 540 U.S. 526,534 (2004), quoting Hartford Underwriters Ins. Co. v. 

Union Planters Bank, N.A., 530 U.S. 1,6 (1989) ("It is well established that 'when the . . 

. language is plain, the sole function of the courts . . . is to enforce it according to its 

tenns. "3. The language of the PMO is plain - "the  commission'^ (one corporate body) 

shall sit as "the triers" (plural, indicating more than simply the Presiding Officer) of law 

and fhct. 

The government may suggest that the defense places too much emphasis or 

weight on the President's choice of words when drafting the PMO, and urge this 

Commission to overlook or ignore the plain meaning of this language. Again, this is not 
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what the law of statutory construction says we are to do. "It is a cardinal principle of 

statutory construction that a statute ought. . . to be so construed that, if it can be 

prevented, no clause, sentence, or word shall be superfluous, void, or insignificant." 

TR WInc. v. Andraus, 534 U.S. 19,3 1 (2001), quoting Duncan v. Walker, 533 U.S. 167, 

174 (2001) (internal quotation marks and citation omitted). In Duncan, the Court was 

reviewing the meaning and construction of the word "State" in a federal habeas corpus 

statute, and the Court noted that strict statutory construction was especially important 

when "the term occupies so pivotal a place in the statutory scheme as does the word 

'State' in the federal habeas statute." Id., at 174. The analogy between that case and this 

one is clear - the subject matter of the PMO is almost exclusively the establishment of 

rnilitaq commissions to try alleged members of A1 Qaeda - there can be no more 

"pivotal" word in the PMO than the word "commission." 

Thus, by all the ordinary rules of statutoxy construction, the Presiding Officer 

cannot convene a session of the commission without the other members, and cannot rule 

alone on matters of law. This is the conclusion reached by the Presiding Officer in 

United States v. David Hicks, Colonel Peter Brownback, who stated that "the President 

has decided that the commission will decide all questions of law and fact. You are not 

bound to accept the laws as given to you by me." United States v. David Hicks, ROT at 

114, available at http://www.defenselink.miVnews/Oct2OO5ld20051006vo16.pdf 

(emphasis added). Colonel Brownback did not cite to MCO No. 1 or to any ruling or 

order of the Secretary of Defense or the Appointing Authority -he cited, correctly, to the 

President 



This is also the conclusion reached by the Legal Advisor to the Appointing 

Authority, who stated in a fonnal opinion that "[tlhe PMO identifies on& one instance in 

which the Presiding Officer may act on an issue of law or fact on his own. Then, it is 

only with the members present that he may so act and the members may overrule the 

Presiding Officer's opinion by a majority of the Commission." Legal Advisor to the 

Appointing Authority for Military Commissions, Memorandum for the Presiding Officer, 

SUBJECT: Presence of Members and Alternate Members at Military Commission 

Sessions (August 1 1,2004) (2 pages) (emphasis added). Again, he refers (quite properly) 

to the PMO as the controlling source of authority. The Legal Advisor (Brigadier General 

Hemingway) eloquently stated the plain meaning of the PMO: "The 'Commission' is a 

body, not a proceeding, in and of itself. Each Military Commission, comprised of 

members, coIlective& has jurisdiction over violations of the laws of war and all other 

offenses triable by military commission." Id. (emphasis added). 

As if there were any M e r  doubt, the newly-reissued MCO No. 1 contains clear 

guidance on how to resolve inconsistencies between it and the PMO: "[iln the event of 

any inconsistency between the President's Military Order and this Order . . . the 

provisions of the President's Military Order shall govern." MCO. No. 1 at 8 7.B. 

(emphasis added). The Secretary appears to have contemplated the possibility that the 

MCO could be in-artfully drafted to be inconsistent with the PMO, or that the PMO could 

be wrongly interpreted, and has provided us guidance on what to do in that event: defer 

to the PMO. This same guidance is contained in every single Military Commissions 

Order issued by the Secretary of Defense. 
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C. Military Commission Proceeding Cannot Occur Until Either the PMO or 

MCO No. 1 is Amended 

Since MCO No. 1 violates the PMO and is therefore invalid, the proceedings of 

this Military Commission must be abated until such time as the PMO is amended or the 

MCO is re-drafted to bring it into compliance with the PMO. It is not possible to 

continue these proceedings without applicable orders, because the PMO has made it 

mandatory for the Secretary of Defense to issue such orders. "[Tlhe Secretary of Defense 

shall issue such orders and regulations . . . as may be necessary [for the conduct of 

Military Commissions in compliance with the PMO]." PMO at 5 4 (b) (emphasis added). 

It does not say that the Secretary "may" issue such orders - the Secretary "shall" so do. 

This, then, leaves the Executive Branch with a choice to make. On the one hand, 

the Secretary of Defense can promulgate a new Military Commission Order Number 1, 

which requires the entire Commission (Presiding Officer and other Members) to convene 

for each session, and which allows for the entire Commission (Presiding Officer and 

other Members) to sit as the triers of law and fact. In other words, MCO. No. 1 can be 

M e d  such that it is fully consistent with the plain language and clear meaning of the 

PMO. On the other hand, the President can re-issue or amend his Presidential Military 

Order, and expressly authorize the Presiding Officer to convene sessions in the absence 

of other members, to rule on matters of law, and otherwise to perform functions similar to 

those of a judge in a civil or military court. Either of these would serve to cure the fib1 

inconsistency between the current PMO and MCO No. 1. 

A third choice exists, of course - if the President or Secretary are intent upon 

ensuring that alleged A1 Qaeda members are tried in some forum which includes a judge, 

RE 19 (Barhoumi) 
Page 10 of 12 



then these detainees can be tried by court-martial pursuant to Article 18 of the UCMJ, or 

in Federal District Court. Either of those forums would include a judge sitting as the sole 

trier of law, and would allow for him to convene preliminaxy sessions and hold hearings 

in the absence of jurors or panel members. However, as long as the current PMO is in 

effect, Presiding Officers are decidedly not judges. There is nothing in the PMO to 

suggest that they should be given the powers of judges, and until that changes, Presiding 

Officers cannot convene sessions without the other Members, nor can they rule on 

matters of law. The defense objects to any characterization that the Residing Officer is a 

judge. 

7. Oral Argument is requested. 

8. Witnesses and Evidence. The Defense request that the Government produce the 

original versions of both documents listed in paragraph 10, below. 

9. Reservation. Mr. Barhoumi is making this motion before the very forum that he 

contests as illegitimate: a Militaxy Commission composed only of a Presiding Officer, in 

the absence of the other members, who is exercising his perceived power to rule on 

matters of law. Mr. Barhoumi does so only because there is currently no other forum 

before which to make this motion. By so doing, he does not waive any of his objections 

to the jurisdiction, legitimacy, andlor authority of this Military Commission to try him. 

Other Presiding Officers sitting over military commissions have received similar 

motions, and Mr. Barhoumi does not believe that making this motion constitutes consent 

to be tried in this forum. 

10. Attachments. The following documents are incorporated by xefmce into this 

motion: 
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A. United States v. Hicks Record of Trial at 1 14, available at 

http://www.defenselink.mil/newdO~t2OO5/d2OO51006vo16.pdf (in the Commissions 

Library) 

B. Legal Advisor to the Appointing Authority for Military Commissions, 

Memorandum for the Presiding Officer, SUBJECT: Presence of Members and Alternate 

Members at Military Commission Sessions (August 11,2004) (2 pages). 

By: 
WADE N. FAULKNER 
CPT, JA 
Detailed Defense Counsel 
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UNITED STATES OF AMERlCA 

v. 

SUFY [AN BARHOUMI 

PROSECUTION MOTION 
TO JOIN THE CASES OF U.S v AL 
SHARBI, U.S. v AL QAHTANI AND 

US v BARHOUMI 

6 FEBRUARY 2006 

1. Timeliness- This motion is being filed within the timelines set by the Presiding Officer 
in his trial order of 23 January 2006 for motions to be considered at the February trial 
session. 

2. Relief Reuuested- The prosecution asks the Presiding Officer to consolidate the cases of 
United States v a1 Sharbi, United States v al Qahtani and United States v Barhoumi into 
one joint trial before military commission. 

3. Facts- 

a. On 12 December 2005 the Appointing Authority, Mr. John ,4ltenberg, referred 
charges against Ghassan Abdullah A1 Sharbi. On 16 December 2005, Mr. 
Altenberg referred charges against Sufyian Barhoumi and Jabran Said Bin a1 
Qahtani. 

b. In his Appointing Orders for the above-named cases, Mr. Altenberg appointed 
Captain Daniel E. OToole, USN, as the Presiding Officer for all three cases, and 
detailed the same six members (and two alternate members). The referrals are 
silent on the issue as to whether the cases may be joined for trial. 

c. Other than the caption and basis for jurisdiction at the top of each individual 
charge sheet, all three of the above-named accused are charged with identical 
General Allegations, the identical Conspiracy charge, the same named co- 
conspirators, and the same overt acts. 

d. Of particular note, overt acts alleged to have been committed by al Sharbi, a1 
Qahtani and Barhoumi are present on each of the accused's charge sheets in 
identical sub-paragraphs. 

e. The three charge sheets allege that al Sharbi, a1 Qahtani and Barhoumi conspired 
and joined a criminal enterprise of persons who shared the common criminal 
purpose of attacking civilians, attacking civilian objects, committing murder by an 
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unprivileged belligerent; destruction of property by an unprivileged belligerent; 
and terrorism. 

f. As proof of the three above-named accuseds' participation in the conspiracy, the 
government alleges that a1 Sharbi and al Qahtani were being trained by Barhourni 
in the construction of remote-control detonation devices for use in explosives. 
The government alleges in its charges that al Sharbi and a1 Qahtani were to go 
back to Afghanistan to build. and train others to build, remote-controlled 
explosive devices to target U .S. Forces. 

g. The government alleges that the three accused were captured together in an al 
Qaida safe house in Faisalabad, Pakistan on 28 March 2002. 

h. The government intends on presenting physical and documentary evidence seized 
in the safe house against all three accused, as well as statements made by each of 
the accused against one another. More simply stated, should the cases not be 
joined for trial, the government intends to present the exact same case three 
different times, with the same witnesses, same evidence, and same statements 
against the three accused. 

i. On 2 February 2006, the Chief Prosecutor requested that the Appointing 
Authority consolidate the aforementioned cases. On the date of this filing, a 
decision has not been issued by the Appointing Authority. 

4. Discussio~l- The Presiding Officer has the authority to join cases that could have been 
properly referred together in the first instance. Military Commission Order No. 1,31 August 
2005,4(A)(S)(a) states that the Presiding Officer shall rule upon all questions of law. Such a 
request is a question of law within the province of the Presiding Officer and having such 
authority is common practice in the federal courts of the United States. 

While these commissions are clearly a military function, the nature of the charges and the nature 
of the al Qaida criminal enterprise clearly indicate that these are not the types of crimes and 
criminal organizations typically contemplated in courts-martial practice. These types of crimes 
and organizations are much more akin to federal prosecutions of organized crime families, gangs 
and other large-scale criminal enterprises. While federal law and procedure is certainly not 
binding on this commission, following the polities that have developed in the federal courts, that 
have handled thousands of joint criminal trials, makes for sound military commission 
jurisprudence, and such authority should be persuasive to this presiding officer. 

"There is a preference in the federal system for joint trials of defendants who are indicted 
together. Joint trials 'play a vital role in the criminal justice system."' ZaPro v. United States, 
506 U.S. 534.537 (1993) citing Richardson v. Marsh, 481 U.S. 200,209 (1987). Joint trials 
"promote efficiency and 'sewe the interests of justice by avoiding the scandal and inequity of 
inconsistent verdicts."' Id. citing Richardson v. Marsh at 210. For these reasons. the Supreme 
Court has repeatedly approved of joint trials. Id. citing Richardson v. Marsh at 210; Opper 17. 

United States, 348 1J.S. 84,9599 L. Ed. 101,75 S. Ct. 158 (1954); United States v. Marchant, 
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25 U.S. 480, 12 Wheat. 480,6 L. Ed. 700 (1827); cf. 1 C. Wright, Federal Practice and 
Procedure 5 223 (2d ed. 1982) (citing lower court opinions to the same effect). 

Historically, American military commissions have often utilized joint trials. The International 
Military Tribunal a1 Nuremberg, and many of the subsequent American war crimes commissions 
that followed after World War I1 were joint trials. See Kristina D. Rutledge, Giving the Devil 
His Due: The Pursuit & Capture of Nazi War Criminals-A Call for Retributive Justice in 
International Criminal Law, 3 Regent J. Int'l L. 27,3540 (2005). The military commission 
against the German Saboteurs, held at the Department of Justice in July of 1942,' was, also a 
joint trial. See Transcript ofproceedings before the Military Commission to Try Persons 
Charged with Oflenses against the Law of War and the Articles of War, Wushington D.C., July 8 
to Jufy 31, 1942 (htt~:!/www.~.umn.edu/-maha/nazi saboteursJnazi0l .htm). President 
Roosevelt's orde? creating the German Saboteur commission, much like the referrals made by 
Mr. Altenberg, was also silent on the issue of whether the trial should be held jointly for all 
accused. Although President Roosevelt's order was one order, as opposed to Mr Altenberg's 
three referrals in the abovenamed cases, it should be of no consequence that President 
Roosevelt's order to refer the case to trial was done on one sheet of paper, and Mr. Altenberg's 
referrals on separate pieces of paper, when the charges the Appointing Authority referred are 
identical and the military commission members the same. 

As a point of reference for the Presiding Officer, the three rules that come into play in the federal 
system when individuals are joined in a criminal trial are FED. R. CW. P. 8, 13 , and 14. FED. 
R. CRIM. P. 13, specifically, provides the mechanism by which a judge in federal court can join 
defendants who have been indicted in separate indictments into one joint trial. 

"The Court may order that separate cases be tied together as though brought in a single 
indictment or information if all offenses and all defendants could have been joined in a single 
indictment or infomation." FED. R. CRIM. P. 13. In essence the prosecutioll now asks the 
Presiding Officer to take three cases, whose separate referrals are silent on the issue of whether 
they may be tried together, and order that the cases be tried together to promote efficiency in the 
commission process and serve the interests of justice. The issue then, that needs to be considered 
by the Presiding Officer, is whether these three cases are proper to join together in the first 
instance. For guidance on this determination, the Presiding Officer could look to FED. R. CRIM. 
P. 8. 

' These cases. collectively. resulted in the Supreme Court case of Ex Porte Quirin. et 41. Es Parte Quirin may be 
found a1 317 U.S. 1 (1942). 

' See President Roosuwlt's Order of 2 July 1942: ^The Military Commission shall meet in Washington, D.C., on 

July 8th. 1942. or a5 soon thereafter as is practicable, to try for offenses against the Law of War and the Articles of 

War. the following persons: Emest Peter Burger. George John Dasch, Hehert Hans Haupf Henry Harm Heinck, 

Edward John Kerling. Hermann Otto Neubauer, Richard Wemer Thiel." 
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Defendants may be charged together "if they are alleged to have participated in the same act or 
transaction or in the same series of acts or transactions constituting an offense or offenses." FED. 
R. CRIM. P. 8(b). The Rules for Courts-Martial apply an identical standard. See R.C.M. 
601(e)(3). Clearly, in the charges against al Sharbi, a1 Qahtani and Barhoumi the government 
has alleged that the three accused conspired and participated jointly to learn to develop remote- 
controlled detonation devices for explosives. This clearly constitutes "the same act or 
transaction" that would have permitted these individuals to be indicted together (and therefore 
tried together) had they been charged in the federal court system or a court-martial. 

The final consideration that the Presiding Officer would then need to address is whether the three 
accused would be prejudiced by joinder. Sce generally Zajro 1,. United States, supra. This type 
of analysis would no doubt fall under the requirement that the Presiding Officer ensure the 
accused receives a full and fair trial. In this specific instance, and under the current rules for 
military commissions, there is no prejudice that any of the three accused could suffer if their 
cases are joined due to the nature of the charges they face. 

All eighteen overt acts alleged against each accused are identical. Of the eighteen overt acts that 
are alleged against the three accused, al Sharbi's name is found in ten of the overt acts, a1 
Qahtani's name is found in nine of the overt acts and Barhoumi's name appears in six of them. 
Under the offense of Conspiracy found in Military Commission Instruction No. 2, like under all 
traditional conspiracy law, the govemment only need prove one overt act by one of the 
conspirators or enterprise members. See MC1 No. 2. C(61 The government is in no way limited 
to those overt acts only committed by the accused, nor has the govenunent charged a1 Sharbi, al 
Qahtani or Barhourni in that fashion. 

Military Commission Order No. 1 6(D)(1) states that "evidence shall be admitted if.. .the 
evidence would have probative value to a reasonable person." See MCO No. I 6(D)(1). The 
government fully intends on presenting evidence of a1 Sharbi's acts against him, al Qahtani and 
Barhoumi, his alleged co-conspirators, and vice-versa, in every case, even if the cases are not 
joined. The Military Commission rules of evidence clearly allow for the introduction of 
evidence in this manner, and the nature of the charges andthe overt acts literally demand it. 
Presenting identical cases at separate trials is not efficient, wastes government resources, and 
runs the risk of having inconsistent factual determinations. These reasons alone obviate any 
potential prejudice the three accused could possibly claim from being joined together for trial in 
this instance. 

All three accused have been identically charged, have received identical discovery to date, have 
received identical witness lists (which include over forty witnesses), and have been referred to 
military cominission in h n t  of the same Presiding Officer and commission members. Justice 
demands the cases be consolidated for joint trial before one military commission. The Presiding 
Officer has the authority to join cases, especially when efficiency and consistency were likely 
contemplated when the Appointing Authority r e f 4  these three cases, with identical charges, 
to the same Presiding Officer and same members. 
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5. Table of Authorities. 

a. MCO No. 1 4(A)(5) (a) 
b. MCO No. 1 6(D)(1) 
c. MCI No. 2, C(6) 
d. FED. R. GRIM. P. 8 
e. FED. R. CRIM. P. 13 
f. FED. R. CRIM. P. 14 
g. Zafiro v. United States, 506 U.S. 534,535 (1993) 
h. R.C.M. 601(e)(3) 
i. Kristina D. Rutledge, Giving the Devil His Due: Z h  Atrsw't & Capture of Nazi 
War Criminals-A Call for Retributive Justice in International Criminal Lax), 3 Regent 
J. lnt'l L. 27.35-40 (2005). 
j. President Roosevelt's Military Order of 2 July 1942 
k. Ex Parte Ouirin 3 1 7 U.S. I (1 942) 

6. Attachments. Chief Prosecutor's request to the Appointing Authority to consolidate cases. 

7. Oral Armmen!. Government requests oral argument on this issue. 

8. Witnesses. None 

'- 
LT, U.S. NAVY 
Prosecutor 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF PROSECUTOR 

161 0 DEFENSE M A G O N  
WASHLNGTON. DC20301-1610 

MEMORANDUM FOR APPOINTING AUTHORm FOR MILITARY COMMISSIONS 

SUBJECT: Request for Consolidation of Cases: Appointing Order 05-0006; Appointing Order 
05-ooO7; Appointi~~g Order 05-0008 

1 .  In December of 2005, Appoiating Orders were signed in the following cases: 

a. United States v. a1 Sharbi 
b. United States v. Barhoumi 
c. United States v. a1 Qahtani 

All three of the accused listed above are charged with the same crimes arising out of the same 
criminal canduct. The factual allegations against all thrce accused are the same, in fact, the 
charge sheets for all three individuals are identical aside fmm their caption. All three cases were 
separately designad to be tried by Military Commissions compsised of the same Presiding 
Officer and Commission Manbers. 

2. The Rosecution respecfilly requests that the Appointing Authority consolidate thest cases 
pursuant to the authority to "Issue orders h m  time to time aminting one or more military 
commissions to try individuals subject to the President's Military Order (reference (c)) and 
reference (d); and appoint any other pmonnel neessary to facilitate military commissions." 
DoDD 51 05.70, Appointing Authority for Military Commissions, Feb 10,2004, para 4. I. 1. 
Since United States 1.. al Sharbi and United Sutes v. Barhoumi have been included on the trial 
tcrm beginning on 27 Febnmy 2006, the Prosecution requests that this matter be resolved prior 
to the initiation of proceedings. 

3. As all thrtx cases could have been designated for trial in the same Military Commission and 
in fact have been referred to the same Presiding Officer and Commission Mcmbms, 
consolidation serves the interests of justice and judiaal economy. Because the factual 
allegations against each accused are identical, q m t e  p r o c e d i  would require litigation of 
the same legal challenges and presentation of the same evidence on three separate occasions. 
Rather than requixing the same Presiding Officer to make IegaI rulings and the m e  Cmmission 
Membas to make factual determinations in three identical but sepamte proceedings, one unified 
proceeding would clearly serve the interest of judicial economy and the interest of justice. While 
the Prowcution is mindkl of the potential logistical challaagcs that may be involved if all three 
cases are consolidated, the interests of justice and judicial economy as outlined above clearly 
outweigh any burden associated with overcoming these logistical challenges. 

4. If you have any questions regding this request or quire further information. please 
contact me, or the detailed Lead Prosecutor for these cases, LT 
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the detailed Assistant Prosecutor for these cases,  apt ~ ~ S A F ,  - 
MORRIS D. DAVIS 
Colonel, USAF 
Chief Ptoseclltor 

6%: 

Col Dwigbt Sullivan, USMCR 
LTC Bryan Broyles, USA 
CPT Wade h'. Fadher, USA 
LT William Kuebler, USN 

Encl : 
1. Appointing Order 05-0006 (United States v. al Sharbi) 
2. Appointing Orda 05-0007 (United States v. Barhoumi) 
3. Appointing Ordex 05-0008 (Unitcd Slaru v. al Qahtani) 
4. Charge Sheet UItited States v. a1 S M  
5. Charge Sheet Ulrited States v. d Qah!mi 
6. Charge Sheet Uiu'ted States v. Barhounu' 
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&a Abu Muttim 1 

I n b c v e a t ~ a g e o r m a e o f r b e ~ ~ l ~ t ~ r q s t a C P r t R d $ l g ~ e ~ ~ ,  
is removed by the Appointing Aumority, one or mon of the ahaaatc mQskR wiU 
~bc~intd,iOorda,mrepbthcrem~~d~s),pptll~tba& 
removed mrmbcrr have bam replaced or no aknate mQlbsn rrmria. Sbauld the 
Presiding Ofificer p d  a challenge for cause q a b t  my madm, that nscmbn will be 
r c m o v e d a s a m r m b u , e x d h m i r Y l b a ~ d l P l v n n r t i c a l l y t c p l ~ b y  
the nes dtanatc member. Any dtunate memba appdntd wda  the rutmutic 

provisions herein d c s a i i  s l i d  b ~ c ~ m t  a mcmba o f h  oommjssion and 
shall be mbjsa to raaovd aDd auhut ic  r- e, ~forigindy appointed as a 
member. Ia la with with# 4(A)(l)bt(2) of Militny Omkc No. 
1, W d n o ~ m r m b e r b e r v ~ l e t o r c p l a o t ~ y m e m b c s I r a a o v e o r ~ y  
m a n b a n w w e d ~ t o a ~ b D S ~ , ~ p V i d d ~ a t I C W ~  
manbus,iu ddWn b O l e M a i n g ~ , r a n a i n ,  thecamkkmumyprocasd 
*utappoin~ofadditionafmrmbas. 
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Military c!ammon 
. . 

Case No. OU)006 

UNITED STATES ) MllibyCemmfn8bM.mkrt 

v. ) Appohting No. 05-0007 

SUFYIAN BARHOUMI 
alldo ~ b u  Obaida ) MC 16 
&a Ubaydah Al jaza'm ) 
&la Shafiq 

The followingofficcrs me appointed to save u manbas and altenrstc mmkrs, 
rrsptdively, of a Militey t h m k s h  for the pupobt of tryias my md all charge 
&cd formal in the abovadtyld cese. lk M i l i i  Cbmmbbn will m a  at such 
timcs and plras as dircdcd by the A u U t y  or the M d i n g  Officer. Each 
manber or alternate member will save until mnoved by proper mtkwity. 

In tbc e m  that ont or moie of tbe munbas. mt incluliag rbe Raiding Ofker, 
is funoved by the Appointing Autbarity, on8 or m#n Ofthe dtcnwtc maabcrs will 
autosnatically be appointed, in &. to relace the mao- m~llba(s), until dther all 
rawvcdmanbefshavebscnmqplacedaaodtanatcmankrsrrrnaih Shouldthe 
Presiding Ofi5ca gnnt a challw fix caw a@mt my munbcr, that munba will be 
removed as a manba, excused born h t b e r ~ g s ,  md aubamatidly replrrced by 
the next ahanntt member. Any ahanatt =kr appointed Pnder tZle aummic 
replacancm provisioas huein U b a l  Jbln beunnc a manba of tbe commission and 
shall be subject to ranoval ad aartamtrtic rqhcmmt m if origbdy appointed as a 
manba. In atxdancc with Pangnph *AX1 )&Q) of Militmy Cdmrmsaon . . Orda No. 
1,sbouldnoalt~~abeg~WletorcplaEernymanberI~ortay 
m a n b c r r e m ~ v e d p ~ ~ ~ u . N t o a c h a l l r m g e ~ c a u o e , m d ~ d ~ a t l s u t t h r e e  
numbas. In addition to the Pmkhg CHfk. ranain, tk commission may proceed 
witbut appointmslt of additiaral manbas 
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Military Commission Csse No. 05-0007 

UNITED STATES ) MllibrVcoadub- 

v. ) Appointing Order No. 05-0008 

JABRAN SAID BIN AL QAHTANI ) 
a/Wa Salrnn a! Farsi ) 
alWaHatcb 
akla Jabm a1 Qahtan 
&a Saad Wazax Hatib JabRn 
&a Jab- Saad Wazar Sulaymaa 
a/k/a Jabran Wazar 1 

fhefo~olowingoffi~ucsppoiPtodtosavca8memkRmdrhaartcmankro. 
nspedively.ol'aMilitary Commiorionkrtbeploporeofuyingauyandalldmrgenfmsd fa 
Minthe-edtrre. T h e M i l i t a y ~ w i l l m s e t ~ a w b t i m e s ~ p l s e e r a s  
dirPded by the A p e  Alrthority or tbe Pruiding Office. Each memba or al- mcmba 
will oerve unfil removed by popa ardbonty. 

Io the event that me or morr of tk mcmbar not indudl  tk Prrriding Office, is 

be& ieplacai or no ahanat mcmkn mda. Should the R&bg 0- gnm r challenge fbr 
caurcagr i~mymnnba, thumcmbaaiukraaovcduamcmkr.anunl~~ 
~ a n d ~ y r s p b e s d b y t b t ~ o a l t n a r t e m e m k r .  Anydtanattmemba 
~ n t a d u n d a t h e ~ i e r e p l l e e m e n t ~ ~ ~ d e r e r i b o d r h a l l ~ a m e m b e r  
of the oomniPdon and shall be subjea to mnovd d Mae& rephcenreat 8s if aishpll y 
appointed u a memba. in with m p h  4(A)(l)&(2) dMilimy C d o n  
OrdaNo. 1 ,shouldm~emembabeavaiLabletorcplaeemymembai~or~y 
mankrr~~ttorclrrllegeh~dpPvidedthtalsrcr~maabas,in 
addition to the W i n g  OPBea, ranrirr, the d r r i a a  n p r ~  p o c d  without rppoimuat of 
aldaionrl mcmkn. 

LiaPrnam C o l d  John A. Bercw. USMC 
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UNITED STAT= OF AMERICA 1 

V. 
1 
1 
1 

GHASSAN AHDULLAH AL SHARBI ) CHARGE: 
a/Wa Abdullah a1 Muslim 1 CONSPIRACY 
W a  Abu Muslim 1 

1. Jurisdiction for ?his Military Ommission is bassi on tho Raident's dctenninatim of 
July 6,2004 that -an Abdullah a1 Shdi (alWal Abdulleh al Muslim Wal Abu 
Muslm hereinafter "al Strarbi") is sub- to his Military Orda of Novernba 13,200 1 .  

2. The charged conduct alleged against a1 S W  is triable by a military cammission. 

3. A1 Qaida ("the Base"). was founded by Usama bin Ladm d othas in or about 1989 
fbr the purpose ofoppmingcatain ~ v c m n m t s  and of!ficials with face and violace. 

4. Usma bin Ladm is recognized as rhe emir @rince ot leadd) of a1 Qaida 

5. A purpose or goal of a1 Qaida, as stated by Usama bin Laden ad other al Qaida 
leaders. is  to support violent attacks against pmperty md nationals (both military and 
civilian) of the United Ststes and olher countries for the purpooe of. inter u1&, 6Mcing 
the United States to withdraw i6 fotrxs firmr lhe Axabian Pemksula and in rctaliiion 
for U.S. support of Israel. 

6. A1 Qaida opaations and activities are directed by a Aura (consu\tation) m u d  
wmposed oi  committees, id* politid ammi-; military committee; security 
committee; finance ammi- media -tta; d religiorUncggl oaamittee. 

7. Behvm 1989 and 2001. al Qaida establiphcd training camps. g~test houses, and 
business opedons in Afghraistan, Peki~trm, and other oopntries ilw the purpose of 
training and supporting violent attacks against Propaty and nationals (bob military 
and civilian) of the United State a d  other countries. 

8. In I 992 and 1993, a1 Q a i i  wlpported violat2 opposition of US. pmpmy and nationals 
by, among otha things, trpnspofting pcrsoanol, weapons, explooives, and ammunition 
to Y emeh Saudi M i a ,  Somalia, aad otha amtries. 

9. h August I 996, Usama hin Laden i s d  a public bbDec~mlion o j J W  Agdusrr tk 
Americans,," in which he called for tbe m d u o f  U.S. milihuy personnel sewing on 
the Arabian peninsula 
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10. In Febmary 1 WR, Zlrrama bin Laden, Aymnn al h a h i r i ,  d uthcss, under the bgnna 
of "International lslamic Front for Fighting Jews and Cmaders," issad a fm 
(purponed religious ding) requiring all Muslims able to do so to kill Americans - 
whether civilian or military - anywhere they orrn be f d  md b "plunder their 
money." 

1 1. On or about May 29,1998, Usama bin Isdar is& a statement nrlitlad "The Nuclear 
Bomb of Islam," Mder the bannez of the "lutanationrrl Islamic Front for Figbting J e w  
and Crusaders," in which he stated that "it is the duty of the Muslims to prepare as 
much force as possible ta terrwize the enemies of God." 

12. Since 1 989 rnembas and associates of a1 Qaida, known and unknown, have carried out 
numemu terrorist attacks, i n c l d i  but not limited to: the snacks against the 
American Embassics in h y a  and Tfnmnh in August 1998; the aUack against the 
USS COLE in October 2000, and the attacks at the Unitad States on September 1 I, 
2001. 

CWRGE: CONSPIRACY 

13. Sufylan Bahoumi, Jabm Said bin al Qahtaai and Ghasa a1 S M i  in the United 
States, AfpSranistan, Pakistan, and &er countries, innn on or about Jmuary 19% to on 
or about March 2002, willfuIly and larowhglyjoiaad an deqwisc of persons wbo 
shared a common niminaI purpose end canspired and a g e d  with Ussma bin Laden 
(&a Abu Abdullah), Saif a1 Add, Dr. Ayman a1 Zawahhi (JWa "the Doctor), 
Muhammad Atef (ma Abu Hafi a1 Masi), Zayn a1 Abidin Muhammad Husayn 
(&a/ Abu Zubayda, hercinr&r "Abu Zubayda'"), Binyam MubrtmrPad, Noot el Decn, 
Nvama a1 Sudani and other m d u x  and d a t e s  of  the al Qaida organization, 
known and unknown, to commit thc fallowing off- a l e  by military commission: 
attncking ci\i\ians, attacking civilian objw murdaby an unprivileged belligcmt; 
destruction of property by anunprivikgcd bdIigcmC and tmarism. 

14. In furtherance of this enterprise and conspiracy, al Sharbi, Barham& al Qahtaui, Abu 
Zubayda Binyam Mubmmd, Noor J DM, Akrama al Sdani, and otbamembem or 
associates af a1 Qaida committed the following ovat acts: 

a. In 1 998 Barhod. an Algerian citizen, atteaded the eleetmnics and 
explosives came at Khaldm Camp in Afgbkkun, an a1 Qaida-affdiated - 
mining camp, where he d v c d  training in constructing and dismantling 
electroaicalI~aoUed apfosives 

b. After completing his ePiaing, Barbumi bccame aa cxpbsives traina for 
al Qaida, training manbas of a1 Qaida on dectronicallyco~lled 
cxpbsives at m o t e  locations. 
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c. In or about August 2 0 ,  a1 Sharbi, a Saudi cihm and Electrical 
mgineging gcaduab of hnbty Riddle UniVQSjty, in Rescoq Arimna, 
bprted thc United States in suxch of ttSfO& training in Afghanistan. 

d. In July 2001, Muhammad Atef(rlWa1 A h  HA al M a 3 ,  the head of al 
Qaida's military 4 t t c c  aad al Qaida's military commander, wrote a 
1- to A h  Muhammad, tfie &of al @ids's a! Farouq Camp, asking 
him to select two '%mthas" drom the camp to receive dcamnically 
controlla! explosives mining in PakislPR, fOf the purpose of establishing a 
new and independent d n n  of the militmy committee. 

c. In July 2001, a1 Sharbi at(eadcd the a1 Qaida-run al Fmuq lraining camp, 
whae he was first introd& to Usamabiir hdcn. At a1 Fmuq, a1 
Sharbi's training iachded, infer mliq physical training military tactics, 
weapons insmction, and firing on a variety of individual and caw-sen& 
weapons. 

f. Dwing July and August 2001, d Sharbi staod watch with loaded weapona 
at d Fmq at tima whea Usama bm Ladm visited the camp. 

g. From July 2001 to Scptnnber 13,2001, a1 S W  provided English 
translation fix amtha camp a ! t d c e ' s  military lrainiag at al Fmq, to 
inchde -slating the aztedec's peaontl boyar (w~atb of allcgiana") to 
Usarna bin laden. 

h. On or about September 13,2001, anticipating r military reqmnsc to a1 
Qaida's attacks m the United States of Scpcmber 11.2001, al Sharbi and 
the remaining trainee9 wae otdabd lo a1 Fmwq. A1 S h b i  and 
0 t h  fltd thecamp and wcre toM to fire waruing shots in the air if they 
saw American missiles -g, 

i. S h o r t l y a f t a t h e ~ k l l  2 0 0 1 ~ o n t h e U o i t d S t a t e s , d  
QWi a Saudi citizen and Ekcbical engiocaing of King Saud 
Univasity in Saudi Arabia, left Saudi Arabia with Lhe iatcnt to fight 
against thc Northern ALlianm and Amaican  farce^ whom be expeaed 
would soon be fighting in Afghanistan. 

j. tn Ocu,ba 2001. a1 Q a b e  atladed a newly established teaorin saiwg 
camp mrth of Kabul, whae hc readved physical d i o a i n g ,  and 
training in the PK M a d k  gm and AK-47 assault rifle. 

k. Between late December 2001 and thc d of Fcbruaay 2002, Abu 
Zubayda, a high-ranking al Q d a  d t a  and aperational planner, 
assrsted in ma* al Sharbi, a1 Qehatd and Biayem Muhammad firom 
Bimcl, Afgbanista.~ to a gucsl house in Paisalebad, Pakistan whae they 
would obain further 
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1. By early Maroh 2002, Abu Zubayb, Bdmumi, .1 Sharbi. al  Qahtani, and 
Binyam M M  fiad all arrival at the guest house in Faisdabad, 
Pakistaa Barhami was tu train d Sharbi, al Qahtani and Binyam 
Mdmmmd in building small, hand-held reumtaWion devices for 
explosives that would la& be nsed in Afgh&an United States 
tbrces. 

m. In March #K)2, Pftes Barkmumi, a1 Sharbi glld al Qahtani had all arrived at 
the guest house, Abu Zubayda p&dd approximately S 1,000 U.S. 
DoIIm for the purchase of canponcnls Lo be used for Oaining a1 Sharbi 
and al Qahtaui irr making mwmbkmation devices. 

n. Shatly a& rrcaving ihe money for tht cunponents, &thoumi, Noor a1 
D m  aad otha mdividuals staying at h house wcat into downtown 
Faisalabad with a five page list of ddcal equipment and devices for 
purchase which included, in&&, cketrical nbsbm, plartic resbhxs, 
light bulbs fbr arcuit board lights pl& md ceramic diodes, drcuit 
tcsting boards, ao o h d e r ,  watches, soldaing w h ,  ooldaing guas, wire 
and mil, six eel1 @ne~ of a 8paeitisd &I, l n & h ~ ~ ~  and an 
eledmnics manual. 

o. A h  purchasing the ~scssary componeots, d Qabtani and al Sharbi 
received training fmm BamOumi on how to build hbnd-held remote 
detonation devices f a  upI&vcs while at fht gUtsl house 

p. During March 2002, afkr his initial training, al Qahtmi was given the 
rnissia of oonstructing as many circuit bods  as wibk with the intent 
ta ship than to A-stan to k used as timing davices in bombs. 

q. Afkr t b i r  training war compkzed and a mf6cicas n u m k  of c h i t  
boards were built, Abu Zllbaydd had d i d  W d Qahtani and a1 Sh& 
were to cehrmto A f m i n o r d f f  t o ~ r o e , d  totraino?hm to 
oonstruci c c m o ~ t r o l  device to dcbmte car bombs against United 
States fwces. 

r. During March 2002 al Qahtani wmte taPo imstmtional manuals on 
assmrbling circuit boards that cauld he used as timing &vices for bombs 
and other improvised atplosiw devices. 

I 5. On March 28,2002. Bahmi.al S W 4  a1 Qahtaui, Abu &bay& and othcrs 
were captured in a safe house in Faisahbad a h  authorities raided the home. 
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UNITED STATES OF AMERKA 1 
) 

v. ) 

JABRAN SAID BlX AL QAHTANI ) CHAR= 
alkla Salam al Farsi ) CONSPIRACY 
&a Hateb 1 
aflda Jabran a1 Qahtan 
&a Saad Wamr Hatib Jabnn ) 
&a Jabran S d  Wazar Sulayman 
a/Wa Jabran W m u  ) 

1. Jurisdiction for this Military Canwission is basad on the PreSidau's delamination of 
July 6, 2004 that Jabran !hid Bin d Qahtani (alkld Sallun al Fam akla Hateb alkla 
Jabran Qahtan alwd S a d  Warn Hatib Jabran andat Jabran Saad Wazs Sulaymasl 
a W a  labran Wazar) is subject to his Militay Order of  Novunba 13,2001. 

2. T%e charged anduct alleged against a[ Qahtani is triable by a military commission. 

3. A1 Qaida C7he Base"), was founded by Usama bin Laden and others in or about 1989 
for the purpose of opposing d n  governments and of6ciaIs with f m  and violence. 

4. Usama hin Laden is nxqpizad as the mir (prince or la&) of d Qldda. 

5. A pwpose or goal of al Qaida, as stated by U m  bin Ladm and other a1 Wda 
leadas, is to support violat &tacks agaiast p p a t y  and nationals (both military and 
civilian) of the United Stat- and athe cowbies fir the purpose of, inter aliq fircing 
the United States to w-Mmw its bras from t.k Arabian Pcninrsrla and in retaliation 
tbr U.S. support of I d .  

6. Al Qaida operations and activities aredircUed by a shuro (consultation) counal 
composed of committees, including political -Re; military committee; sanity 
cornminee; finance committee; media toe, and Tdjgiodepl committee. 

7 Between 1989 and 2001, a1 Qai& established camps, guest houses, and 
business o p x i o n s  in Af-tart, PsldSau, and otW C O ~ G S  for the pu~pose of 
training and supporting violent attacks propmy a d  aationals (both military 
and civiliini of the United States and other amtrim. 
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8. In 1992 and 1993, al Qaida sqqortcd violcat opposition of US. property and nationals 
by, among othm things, transporting pemomd, weepars, explosives, and ammunition 
to Y ernen, Saudi Arabia, Somalia, and other -tries. 

9. In August 1996, Usama bin Laden issued a public "DBC-n OfJUod Against the 
Americuns," in which he called for the murda of U.S. military personael saving on 
tbc Arabian peninsula. 

10. In Febmary 1998, Usama bin Lad- Aymsn a1 Zawabiri, and others, unda the banner 
of "International Islamic Front fot Fightitrg Jews a d  Catadas," issued afahw 
(purpottcd rtligious ruling) w r i n g  all Muslims abk to & SO tu kill Amuicans - 
whether civilian or military - anywhere they can bc farnd and to "plunder their 
money." 

11. On or about May 29,1998, Usama bin LPden bmed a sEatancot entitled "The Nuclear 
Bomb of Islaa" under the b m  of tbe 'htanational Islamic Front fix Fighting Jews 
and Crusaders," in which he stated that "it is the duty of the hhlinrs to prepare as 
much f o m  as possible to terrorize the memb dGud." 

12. Since 1989 members and associates ofal Qaida, lolorn aad unknown, have carried out 
numerous farorist auacks, including, bur not limited to: the altacks against the 
Anmican E m b s i u  in Kenya and T h i n  A- 1998; the attack against the 
USS COLE in Octoba 2000, and the a t t a b  on the United States on September 1 1, 
2001. 

13. Sufyian Barhoumi, Jabran Said bin al Qahtani, and Ghassan a1 Sharbi in the United 
States, Afghanistan, Pakistan, a d  other cjgutzies, from on a about lanuary 1996 to on 
or about March 2W2, willfuny and Lnowmg\y joined m d a p i s e o f  pesons who 
shared a common criminal putposc and coospircd d a& with Usaraa bin Laden 
(&a Abu A Wullah), Saif al Adel Dr. Ayman al Zaarahiri (&a "the Doctor"), 
Muhammad Atcf ( W a  Abu Ha& a1 MmQ, h y n  al AMin Muhammad Hrrrayn 
(aWal Abu Zubayda, haeinafter "Abu Zubaydp"), Binyam Muhammad, Noor a1 Deen, 
ALrrsma al Sudani and otha ~nabcrs  and associates of the a1 Qaida organization, 
k n m  and unknown, to corrmrit the Bollowing offk.rscs trisbk by military canmission: 
attacking chili- attacking civilian o b j e ,  rnurda by an mfivilegd belligerent; 
destruction of pmpa~y by an unprivileged betligacnt; and tarorisn. 

14. In f u t h ~ ~ e ~  of this cntaprk a d  umspimcy, al S M i ,  Bemoumi, at Qahtani, Abu 
Zubayda, Binyam Muhammad, Noor al D m  Akmna a1 Sudani. d other m d x n  or 
associates of al Qaida committed the Mowing ovwi acts: 

a. In 1998 Barhoumi, an Algerian citizm, aUeadcd the dacffonin and 
explosives eourse at lblden Camp in AQhWan, en al Qaida-affiliated 
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training camp, whae he &vd training in conirtructing and dismaatling 
electro~cslly-contm11ed explosiva. 

b. A R a  completing his training, Barhoumi became an uplosivcs trainer for 
a1 Qaida, trsdning manbers of a1 Qaida on ~ i 1 y - c o n t r o 1 l e d  
~plopives at nsnotc locations. 

c. In ox about Augusl2000, al Sharbi, a Saudi citizen and Eleurical 
engineaing ppduate of Embry Riddle U n i d t y ,  in Prescott, A1i79na, 
departed the Unitsd States ill search o f  tamrig trainii in Afghanistan. 

d. In July 200 1, M u b a n d  Atef(alWd Abu Hahi d Masri), the head of  a1 
Qaida's military committee aad al Qaida*s milky commaader, wrote a 
letter to Abu Muhammad, the emir of al Qaida's a1 Farouq Camp, asking 
him to select two "b- b m  the camp to receive d d d y -  
controlled explmives Wniag in Pakistm, fbr the purpose of establishing a 
new and independent section of the military cammittcc. 

c. In July 200 1, a1 Sharbi an& the al Qeida-run al Farwq !raining camp, 
w h a e h t w a s h t i n ~  toUsamabinIadea AtalFarouq,al 
Sharbi's training included, WI alia, physical training, military tactits, 
weapons insftuction, and f i g  on a variety o f  iad'vidud and aew-smed 
werrpons. 

f. lhaing July and August 2001, al S M i  stood watch with loaded weapons 
as al Farouqat timeswhenUsamabin Ladenvisitedthccamp. 

g. From July 200 1 to Scptmbcr 13,2001, al Sharbi provided English 
translation For mtkr camp attends's military trainiag at al Farouq, to 
include franslating the attendee's persod hya ("08th of  alleghcc") to 
Usama bin Ladeh 

h. On or about Scpmmba 13,2001, anticipating a military response to a1 
Qaida's attacks on rhe United States of September 1 I, 200 1, a1 Sharbi and 
the remaining trainee wue o d d  to evacuate al Farouq. A1 Sharbi and 
others fled the camp and were told to fne wamhg shots in the air if they 
saw American missiles approaching. 

i. Shortly afber the Scpmbcr 1 1 2001 attacks on the Uoided States, al 
Qahtani, a Saudi c i h  and Elcc&ical argineaing graduate of  King Saud 
Universiiy in Saudi Arabia, left Saudi Arabii with the intent to 6ghl 
-against the N o r t h  Alliance md Amaican Forces, whom he expeaed 
would soon be fi@ting in AQhanistm. 
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j. In Woba 20Q1, a1 QaMani M a newly eslablikhed terrorist training 
camp north of Kabul, when he ncdved physical di t ioning,  and 
training in tbe PK h c k b  gan and AS47 assault rifle. 

k. &tween hie Decanba 2CKl1 aad the ad of F c h m y  20M. Abu 
Zubayda, a hi@-ranking a1 Qaida recruiter and opcmbnal planner, 
assisted in moving d S M i ,  al Q8htaei d Binyam Mubslamad fram 
Bimel. Afghanistrrn to a guest lmse in Faisahbad, Pakistan where they 
would obtain f d a  minks 

1. By early March 2002. Abu %bayda, Barhami, a1 Sharbi, a1 Qahtani, and 
Binyam Muhzmunad had aH errivcd at tbe h o w  in Fnisalabsd, 
Pakistan. B a r h i  was to traiDal mi, al Qahteni sad Binyanr 
Muhammad in building small, bandkld mnote&toMtiion devicg for 
explosives that would later be Paed in Afgbanistaa against United Stales 
forces. 

m In Match 2002, after Barhoumi. al Shazbi and a1 Qah* had all anived at 
tbe guest housc. Abu Way& prarided approxhnatc1y S1.000 U.S. 
Dollars for the purchase of oamponents to k used for training a1 Shahi 
and at QaMani in malring remotcdetondon devices. 

n. Shortly after receiving the money for the armponcnts, Bamoumi, Noor at 
lkcn and otha individuals staying at the house wcnl into downtown 
Faisalahad with a five page list of elecaical equipment and devices Eor 
purchase which includal, inter olio, el&d rarimorg plastic misers, 
list bulbs tbr circuit board lights, plastic and ceramic diodes, circuit 
testing boards, an ohmunda, watches, solduing wire, soldering guns, wire 
aad coil, six ccll phones of a specified model. kandmmecs and an 
electronics manual. 

o. After purchasing the necessary coqmmk a1 Qahtani and a1 S M i  
raxived training &om Badmumi on how to build hand-held remote- 
detonation devices f a  aplosivcs while at the guest house. 

p. During March 2002, after his initial ttaining al Qahtaui was given the 
mission of CastmAing as many circuit boards aa possible with the intent 
to ship them to Afghamistan to be used as liming devices in bombs. 

q. After their training was completd and a sufficient number of circuit 
boards were built, Abu Z&@ bad direaad thatal Qahtani and al Sharbi 
were to raum to Afghanistan in older to ust. and to train others to 
construct ranole-amd deviccr to ddonate car bombs against United 
States farces 
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r. During Ma& 2002 al Q&mi M t e  two ins tmaid  mudson 
~ssanbling cirarjt boards that could be usal as timing devices for bomb 
and other impabvissd uplosive devias. 

15. On March 28,2002, Barfioumi. a1 ShPrbi d Qahcani, Abu Zubayda and others 
were captured in a ssfe house in F a i d f ~ b d  a f k  authorities raided tbe home. 

RE 20 (Barhoumi) 
Page 19 of 24 



UN LTED STATES OF AMER LCA 1 

v. 
1 
1 
) 

SUFY IAN BARHOUMI ) CHARGE: 
akfa Abu Obaida 1 CONSPIRACY 
aWa Ubaydah A1 Jaza'iri ) 
alWa Shsfiq 1 

) 

1. Jwisdiction for this Mditay Cammission i s  based on the Pmidart's dctamination of 
July 6,2004 that Sufyian (aWa Abu Obaida alWd Ubaydah A1 Jaza'iri 
alWu Shafiq heninafter "Barhoumi") is subjeEt to his Military Order of Novemba 1 3, 
2001 

2. The chargod conduct alleged against Bdoumi is triable by a military commission. 

GENERAL ALLEGATIONS 

3. Al  Qaida (-he Base"), was bundcd by Uslrna bin Men and othas in or about 1989 
for tbe purpose of opposing certain go- and officials with farce and violmce. 

4. Usama bin Laden i s  rccogpized as tk emir @tinct or I&) of a1 Qaida 

5. A purpose or goal of al Qaida, as stated by Usema bin Laden a d  other a1 Qaida 
leadas, is to support violcat attacks against pmperty and nationals @oh military and 
civilian) of the United States and other CO&~S hr the purpost of, inter a h ,  fwcing 
the United Smes to withdraw itsfapes h n  the ArabZen Pcniwlla a& in retaliation 
for U.S. support of IsraeL 

6. A1 Qaida opesitions and activities arc directcd by a sham (oonsultatioa) council 
u)mposed of ammittoes, induding: political comaitto; military amunitta; &ty 
d t t a :  finance oommittse; madia armmittac; and rcligidqal committae. 

7. Bawcen 1989 and 2001, a1 Qaida established training camps, guest houses, and 
business operations in Afghani- Paloistm, a d  other countries for the p~rposc of 
training and supparting violent attacks against properly and nationals (both military 
and civilian) of the Unital States and other countries. 

8. In 1992 and 1993, a1 Qaida supporttd violeat opposition of US. propaty and nationals 
by, among other thing, tmsporting paso& weapons, explaives, and ammunition 
to Y e m a  Saudi Arabia, Somalia, aad &a countries. 
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9. in August 1 956. Usama bin Ladm issued a public "Declmorion of Jihad Aguinrt tk 
Americans," in which he callad for the mwda of U.S. military -el serving on 
the Arabian p~minsula. 

10. In February 1398, Usama bin Men, Ayman d bwahiri. and otheo. under the banner 
of "Intanational Islamic Front for Fighting Sews end Cmadas,n issued a fohcvl 
(purported religious ruling) raquixing aU Muslims able to do w to kill Americans - 
whctha civilmn or military - anywhen they can be f b d  a d  to "pluder their 
money." 

1 1. On or about May 29,1998, Uslnna bin Ladm issued a stataaeat d t l e d  ''The Nuclear 
Bomb of Islam-cr the baann of the "hmational Islamic Front for F i w g  Jews 
and Crusaders." in whi& he scatbd that "it is the duty of the Muslims to prepare as 
much force as possible ~a baroriae the aemia of God." 

12 Since 1989 mmrmbers id associates of a1 Qaidrr, hrowa and umkaown, have canid out 
numerous terrorist attacks, includiug but not limitad to: the attacks against the 
A m h  Embassies in Kenya a d  Tmu8nia m Auyst 1998; the attedr again4 tk 
USS COLE in Ocbba 20& and the attacks on Zhe United States on Scptanbex 1 1, 
2001. 

13. Sufjia~Bahoumi, ldxan Said bin a1 Qahtmi, and Ghassan d Sharbi in thc United 
Stat- Afghanistan, Pakistarr, and othacormhies, from on or about January 1996 to on 
or about March 2005 willfilly aad knowinglyjoinnd a! entaprise of pasons who 
shared a cornman criminal purpose and oaaspirsd and a g e d  with Usama bin Laden 
(alWa Abu AWllah), Saif a l  Add, Dr. Ayman a1 Zawahiri (allda"Ihe Doctor"), 
Muhammad Atef(aWa Abu Hafs ai Masri), 2- dl Abidin khanmad Huayn 
(allcld Abu Zubayda "hbu Zubayda"), Binyam Mubarnmad Noa a1 Den,  
~krama a1 Sudani and o k  membas rmd &a of thc al Qddaorganization, 
known and unknown, to commit the fol lawi  triable by milimy commission: 
attacking ciuiliaas; attackkg civilian obj- murder by an ~ v i l e g c d  belliienr, 
destruction of propaty by an unprivileged bdligamt; and tccrorian. 

14. in furtherance of this m s e  and conspiracy, d Smbi. hhoumi,  d Qahtani, Abtl 
Zubayda, Binyam Muhanmad, Noor el Deen, Ahama d Sudani, end other manbers or 
associates of al Qaida cornmitta! the following ovwt acts: 

s. In 1998 Barhomi, an AlgaiaP.citi#a, 8 U a W  the elatrmics and 
explosives come at Khaldeo Camp in AfgWsfm, an al Qaida-affiliated 
training camp. where he recdvcd training in co-ng and dismantling 
elccbanically-controlled aplorives. 
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b. Afta~ple t ingb i s~Barhoamibscammarptos ives~r for  
a1 Q a i k  trainingmanbas of al Q& on dectrcmidly-controlIcd 
explosives at remote I o c a k  

c. In or about August 2000, a1 Shadi, a Saudi citiaen ad Elemica~ 
engiuhg &uak of Embry Riddlt University, in mtt, Arizona, 
departed the united States in search of t m r i l  tmbhg in Afghktan.  

d. In July 2001, M- ~ t e f  (&a/ Abu Hag al Md), the head of a\ 
Qaida'e m i l i i  c ~ a ~ h t c e  and a1 Qaida's military commander, m t c  a 
lefier to Abu Muimmmd, the emir of a1 Qarda's a1 Famq Camp, asking 
him to select two %-n h m  Ihe amp ta d v e  ebctroaically- 
contr011ed explosives mining in Palrislaa, for 01e purpoa of establishing a 
nm and independent section of the military committee 

e. In July 2001, a1 Sharbi attcuded the a1 Q8id.a-r~~ al Farouq training camp, 
what: he was fim introduced to Usaroa bin tadea. At a1 Farouq, a1 
Shahi's training included, inter &, physid training, milimy tactics, 
weapons hstmction, and fin* on a wriety of individual ant! crew-served 
weal"== 

f. During July and August 2001, al Sbasbi stood watch with loaded weapns 
at a1 Far- at times when Uslrma bin Ladm visited thc armp. 

g From July 2001 to Scptaaber 13,2001, J S M  provided English 
mnslatim for aaotha aunp attendee's military tnining at at Farouq, to 
include translating the attendee's pasbnal h y t ~  ("oath of allegiance") to 
Usama bin Li&. 

h. On or about Septemba 13.2001, anticipating a d i t a r y  response to a1 
Qaida's atlacks on the Unitcd Stabs of September 11,2001, a1 Shahi and 
the remaining aaiaees w a e  ordasd to evacuatt a1 Famuq. Al Sharbi and 
athat fled tbc camp and wue to14 lo fire waning in the air if they 
saw Arnaican missiles rppoaehng 

i. Shartly after the fkpmber 11 2001 attacks on the Unitcd States, a1 
Qahtani, rr Saudi citiza aad E l d e a l  a@~eering N u a t e  of Kiog Saud 
University in Saudi Arabia, I& S d i  Arabia with the intent to fight 
against thc Nortbcm Alliance and Amaiam Forces, whom he c x p W  
would soon be fighting in AfgZ1Mistan. 

j. In Odoba 2001, al Qahtani atkndd a newly established terrorist training 
camp north of Kabul, w h  he d v a d  physical d t i o n i n g ,  a d  
training in the PK Machine gun and AK47 essault rifle. 
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It Retween late Decanba 2001 and the ad of February 2002, Abu 
Zubayda, a h i @ - d n g  al Qaida r#xuita and operational planncr, 
assisted in moving a1 Sbarbi, a1 Qahtani and Binyarn Muhammad *om 
Rirrnel, ~ f g l m n i i  to a guest house in Faisdabad, Pakistan w h a  they 
would obtain h k r  mining 

I. By early March 2002, Abu Zubayda, Bahornni, d SWi ,  al Qahtani, and 
Binyam Muharnmad bad all snived at the guest house in Faisalabd, 
Pakistan. Barhoumi was to Pcain a1 Sharbi, d Qahtani and Biiyam 
Muhanunad in building small, hand-held rawtedeta&on W c e s  for 
explosives thnt would late be used in A@mistm against United States 
foraes. 

m. In March 2002, a h  Barhoumi, al Shdi and a1 Qahtani hed all arrived at 
the guest house, A h  Zubayda p m M  qpmximatdy 51,000 U.S. 
Dollrus for the purchase of cam- to be used for training al Shurbi 
and a1 Qahtani in making ranotcd&mation devices 

n Shortly afta meiving the money for the annponarts, Bemomi, Noor a1 
Deea aad other individuals staying at the house wart into bwntown 
Faisalabad with a five pap list of e l d e a l  equipment and devices for 
purchase which indded, ktw & elcdrical resistors, plastic d s t o r s ,  
light bulbs for drouit board lights, plastic and ceramic diodcs, circuit 
testing boar&, an abarmeter, -watches, soldaing wire, sotduing guns, wire 
and coil, six d l  phones of a spacidsd model, ~ ~ e r s  and m 
elecnonics manual. 

o. After purd&ng the ~~ Cfmponw al Qahtlni and al S h b i  
received training k n  Bsrhoumi an how to build hanbhdd ranote- 
detonation device fa  cxplasivcs while at the gr~cst h o w  

p. During Uarch 2002, after his Mrl mining, a1 Qahtani was given the 
missiam of consloarting as many d d t  boards as possible with the intent 
to ship them to A@irudstan to be used as timmg device in bombs. 

q. After their tnimpg was completed and a sufficient nlnnba of circuit 
boards w a e  built, Abu Zubayda had d i i  hiit d Qphtani a d  al Sharbi 
were to rettum to Afghani- in order to use, a d  to train othus to 
consrnrct ranotocontml devices to damate car bombs a@at United 
States forces. 

r. During h4mA 2002 ad Qahtani wrote two blmdhal  manuals on 
assembling circuit boards that cauld be used as timing devices brbamhs 
and other improvistd explosive dtvicce 
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15. On M e  28,20023&0~mi, d ShPbi, al Q$rtani A h  a y d r  and othas 
were csphaed in a safe hause in I:aisalaW afM athities raided the home. 
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UNITED STATES OF AMERICA 

v. 

SUFYIAN BARHOUMI 

P-1 (Barhoumi) 

Defense Response 
to Government Motion to Join the Cases 
of U.S. v. A1 Sharbi, U.S. v. Al Qahtani 

and U.S. Barhoumi 

13 February 2006 

1.  This response is being filed within the timelines set by the Presiding Officer in his trial order 

of 23 January 2006 for is filed by the defense in the case of United States v. Subian Barhoumi. 

2. The defense requests that the Presiding Officer deny the prosecution request to consolidate 

the cases of United States v. Al Sharbi, United States v. Al Qahtani, and United States v. 

Barhourni into one joint trial before military commission. 

3. The defense agrees with the facts as stated in the prosecution's motion. 

4. There are several reasons why the prosecution's request to consolidate cases should be 

denied: 

a. In the Military Order of November 13,2001, "Detention, Treatment, and Trial of 

Certain Non-Citizens in the War Against Terrorism," 66 F.R. 57833 (November 16,2001), 

hereafter referred to as the President's Military Order (PMO), Section 4(a) states, "Any 

individual subject to this order shall, when tried, be tried by military commission for any and all 

offenses triable by military commission that such individual is alleged to have committed, and 
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may be punished in accordance with the penalties provided under applicable law, including life 

imprisonment or death." [Emphasis added]. 

b. Section 6(a) of the President's Military Order provides, "As a military function and in 

light of the findings in section 1, the Secretary of Defense shall issue such orders and regulations 

as may be necessary to cany out any of the provisions of this order." 

c. In light of the PMO, there is no authority for the requested consolidation of cases. The 

PMO refers only to an individual not to individuals. The plain meaning of this language 

evidences an intent on the part of the President to only try a single individual before any military 

commission. Any orders or regulations issued by the Secretary of Defense that flow h m  this 

order that purport to authorize joint trials exceed the power delegated by the President. 

d. The question, then, is one of "construction." The first rule of legal construction has 

always been to accept the plain meaning of the text at issue. See Lamie v. United States Tr., 540 

U.S. 526,534 (2004), quoting Hartford Underwriters Ins. Co. v. Union Planters Bank, MA., 530 

U.S. 1,6 (1989) ("It is well established that 'when the.. . language is plain, the sole function of 

the courts . . . is to enforce it according to its terms."'). The language of the PMO is plain - 

"any individual" (one person) "subject to this order shall, when tried, be tried by military 

commission for any and all offenses triable by military commission that such individual is 

alleged to have committed" (one individual, one trial). 

e. The government may suggest that the defense places too much emphasis or weight on 

the President's choice of words when drafting the PMO, and urge this Commission to overlook 

or ignore the plain meaning of this language. Again, this is not what the law of statutory 

construction says we are to do. "It is a cardinal principle of statutory construction that a statute 

ought . . . to be so construed that, if it can be prevented, no clause, sentence, or word shall be 

RE 21 (Barhoumi) 
Page 2 of 5 



superfluous, void, or insignificant." TRWInc. v. Andbews, 534 U.S. 19,31 (2001), quoting 

Duncan v. Walker, 533 U.S. 167, 174 (2001) (internal quotation marks and citation omitted. 

Thus, by all the ordinary rules of statutory construction, the Presiding Offcer cannot join several 

cases into one military commission. The PMO simply does not allow for it. In President 

Roosevelt's order cited by the prosecution, it says, 'Yo try for offenses against the Law of 

War.. .the following persons.. ." In President Roosevelt's order, the President obviously 

intended to try several individuals at one commission. In this case, however, the President 

evidenced no such intent. 

f. Even ifjoint trials were authorized, the Presiding Oficer is not the authority to join 

them. This responsibility falls upon the Appointing Authority. The Preamble to the h4anual for 

Courts-Martial (2005 Edition), paragraph 2(b)(2) states, in pertinent part, "military commissions 

and provost courts shall be guided by the appropriate principles of law and rules of procedures 

and evidence prescribed for courts-martial." The rules of procedure prescribed for courts-martial 

are governed by the Rules for Court-Martial (RCM). See RCM 101 (a). RCM 60 1 (e)(3) 

provides that "Allegations against two or more accused may be referred for joint trial if the 

accused are alleged to have participated in the same act or transaction or in the same series of 

acts or transactions constituting and offense or offenses." 

g. In this case, assuming arguendo that the Appointing Authority could have referred the 

cases to a joint trial, the Appointing Authority made no indication in the Appointing Order that 

these cases were to be tried jointly. The prosecution admits that these referrals were silent on the 

issue as to whether the cases were to be joined for trial. In a courts-martial context, silence is not 

enough to join two or more accused. RCM 601(e)(1) allows for the inclusion of proper 

instructions in the referral order. The discussion to that rule provides that, "[tlhe convening 
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authority may instruct that charges against one accused be referred for joint or common trial with 

another accused." In this case, the Appointing Authority gave no such instructions; therefore, 

the cases were not joined for trial. 

h. The fact that all the referenced cases are comprised of the same Presiding Officer and 

Commission Members is of no consequence. Oftentimes in the case of courts-martial, cases are 

referred to the same court-martial convening order, with the same judge and same members. 

However, without an indication of an intent to try cases together, each case is tried separately. 

i. The prosecution points out in its motion that several rules come into play in the federal 

system. The prosecution further points out that Fed. R. Crim. P. 8 provides guidance on factors 

to consider for joining cases together. In the analysis to RCM 60 1 it states, "[tlhe first two 

sentences of subsection (3) restate Fed. R. Crim. P. 8(b) in military nomenclature." Thus, there 

is no need to look to the Federal Rules of Criminal Procedure in this instance. Since the rules of 

procedure for military commissions "shall be guided by the appropriate principles of law and 

rules of procedures.. .prescribed for courts-martial," this commission need only to look at RCM 

601. Unfortunately for the prosecution, this same rule requires that the convening authority be 

the one to decide whether to join cases, not the Presiding Officer. 

j. Even if the Appointing Authority were to have referred these cases to a joint trial, such 

joinder would be inappropriate in this case. The discussion to RCM 60 1(e)(3) states, 

"Convening authorities should consider that joint and common trials may be complicated by 

procedural and evidentiary rules." In the instant case, there are numerous potential 

complications posed by a joint trial. By way of example only, there is an argument that the Sixth 

Amendment confrontation clause applies in the commission system and that the US Supreme 

Court case of Crawford v. Washington will preclude the use of a declarant's statements 
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against an alleged co-conspirator but would allow them against the declarant himself. In this 

case, such a situation may arise where a statement of Mr. A1 Sharbi or Mr. A1 Qahtani, while 

admissible against them in their individual trials, will not be admissible in Mr. Barhoumi's trial. 

In a joint trial context, the commission members, most of whom are non-lawyers, would be 

asked to keep such evidence separate and apart. This will prove impossible to do. 

5. The defense joins the prosecution's request for oral argument on this issue. 

WADE N. FAULKNER 
Captain, US Army 
Detailed Defense Counsel 
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UNITED STATES OF AMERICA 

v. 

SUFYIAN BARHOUMI 

D 1 Barhoumi 
Prosecution Response 

To Defense Motion To Abate 
Commission Proceedings Due to 

MCO No. 1's Fatal Inconsistency with the 
President's Military Order 

13 February 2006 

1. Timeliness. This Prosecution response is being filed within the timeline established by the 
Presiding Officer. 

2. Relief. The Defense motion should be denied. 

3. Overview. Defense requested relief to abate commission proceedings due to, as Defense 
alleged, "MCO No. 1's Fatal Inconsistency with the President's Military Order" is, in itselE, 
fatally flawed. The revised MCO No. 1, and the changes thereto, is consistent with sec. 4(c)(2) 
of the President's Military Order, and unequivocally ensures "a full and fair trial, with the 
military commission sitting as the triers of both fact and law." 

(1). On 18 September 200 1, in response to the attacks on the United States of September 
1 lh, Congress passed a joint resolution which states, in part, "that the President is 
authorized to use all necessary and appropriate force against those nations, organizations, 
or persons he determines planned, authorized, committed, or aided the terrorist attacks 
that occurred on September 1 1,2001, or harbored such organizations or persons, in order 
to prevent any h r e  acts of international terrorism against the United States by such 
nations, organizations or persons." Authorization for Use of Military Force ("AUMF"), 
Pub. L. 107-40, 1 15 Stat. 24. 

(2). On 13 November 2001, the President promulgated his Military Order for the 
"Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism," 
66 Fed. Reg. 57,833 (Nov. 16,2001). Individuals subject to this order shall include (a) 
non-U.S. citizens to whom the President determines from time to time in writing that: (1) 
there is reason to believe: (i) is or was a member of a1 Qaida; (ii) has engaged in, aided or 
abetted, or conspired to commit acts of international terrorism, or act in preparation 
therefore ... against the U.S.; or (iii) has knowingly harbored one of the above 
individuals; and, (b) it is in the interest of the U.S. that such individual be subject to this 
order. 

(3). On 21 March 2002, the Secretary of Defense issued Military Commission Order 
No. 1 that implemented policy, assigned responsibility, and prescribed procedures under 
the U.S. Constitution, Article 11, section 2 and the President's Military Order (PMO), for 
trials before military commission of individuals subject to the PMO. 
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(4). On 3 1 August 2005, the Secretary of Defense issued the revised MCO No. 1 
(hereinafter MCO No. 1) that superseded the previous MCO No. 1, but served the same 
purpose to implement policy, assign responsibility, and prescribe procedures under the 
U.S. Constitution, Article 11, section 2 and the President's Military Order (PMO), for 
trials before military commission of individuals subject to the PMO. 

(5). MCO No. 1 of 3 1 August 2005 included a DoD OASD (PA) press release headlined 
"Secretary Rumsfeld Approves Changes to Improve the Military Commission 
Procedures." The press release went on to state "these changes follow a careful review of 
commission ~rocedures and take into account a number of factors, including lessons 
learned from military commission proceedings that began in late 2004." Most 
importantly, it was cited that "the principle effect of these changes is to make the 
presiding officer function more like a judge and the other panel members function more 
like a jury." 

(6). On the same day of the DoD press release, the Legal Advisor to the Appointing 
Authority held a press conference and reiterated that ". . . the most significant change that 
we've made in the new Military Commission Order is the presiding officer will rule on all 
questions of law, challenges, and interlocutory questions. " The Legal Advisor 
specifically noted the previous order and the legal effect of the revised MCO No. 1, ". . . 
in the original order all members, including the Presiding Officer, decided all questions 
of law and fact. As far as evidence is concerned, the commission members remain 
authorized to take exception to rulings of the Presiding Officer on admission of evidence. 
But as far as questions of law and interlocutory questions, challenges in particular, those 
will be rulings for the Presiding Officer." 

(7). The Legal Advisor explained the changes resulted, in part, on experience from 
commission sessions in August 2004, and that the changes "will make for a more orderly 
process." 

(8). When asked if the changes were "to some degree a fundamental restructuring of the 
commission . . . and an admission that the commission's system as initially set up by the 
Pentagon was flawed, as some critics had said all along?" the Legal Advisor 
unequivocally said - no. The changes were the result of lessons learned, made to 
improve the process, and consistent with the overall purpose of the commission. 

5. Legal Authoritv. 

a. President's Military Order (PMO), 66 Fed. Reg. 57,833 (Nov. 16,2001). 
b. Military Commission Order No. 1 (MCO No. 1) (REVISED Aug. 3 1,2005). 
c. Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). 
d. UdaN v. Tallman, 380 U.S. 1 (1965). 
e. National Cable & Telecommunications Association, et a1 v. Brand X Internet Services et 
al, 125 S.Ct 2688 (2005) 
f. Hamdan v. Rurnsfeeld, 4 15 F.3d 33 (D.C. Cir. 2005); cert. granted Lexis 8222, No. 05-1 84 
(U.S. 2005) 
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6. Discussion. 

a. Military Commission Order No. 1 is consistent with the President's Military Order 

(1) Military Commission Order No. 1 of 31 August 2005 (hereinafter "MCO No.1") is 
consistent with the President's Military Order of November 13,2001 (hereinafter "PMO"), 
including the requirement that the accused be provided a full and fair trial, with the military 
commission sitting as the triers1 of both fact and law. See PMO ("Detention, Treatment and 
Trial of Certain Non-Citizens in the War Against Terrorismyy), §4(c)(2), 66 Fed. Reg. 57,833 
(November 13,2001). The PMO requires only that the military commission members, 
collectively, sit as the "triers of both fact and law." Id. Section 4(C)(2), in other words, 
requires that the commission as a whole - as opposed to some outside body external to the 
appointed commission members -- decide all questions of fact and law. That is precisely 
what occurs under the amended MCO: the Presiding Officer of the commission rules "upon 
all questions of law," MCO No. 1 $4A(5)(a), and the remaining members of the commission 
determine "the findings [of fact] and sentence without the Presiding Officer, and may vote on 
the admission of evidence, with the Presiding Oficer." Id., 4A(6). Taken as a whole, the 
Presiding Officer making his legal decisions and the other members making their factual 
decisions together constitute "triers of both fact and law" as required by the PMO. 

(2) One need look no further than courts-martial practice to understand that there can be 
differing roles for the members of a court-martial. The Uniform Code of Military Justice 
(UCMJ) defines a Court Martial as "the military judge and members of a general or special 
court martial." See 10 US. C. J816 (2005) (Emphasis added). Just like the Presiding Officer 
is a member of the commission, the military judge is a member of the court-martial itself. 
The Rules for Courts Martial (R.C.M) then go on to define the Military Judge as the 
Presiding Oficer of a General or Special Court-martial detailed in accordance with Article 
26; the identical title afforded the analogous position at military commissions. See RC.M. 
801. However, such a definition of the court-martial itself does not preclude the Military 
Judge from handling issues of law on his own, in the absence of the other members, or for the 
other members to determine issues of fact and adjudge sentence without the military judge. 
See 10 US.C. $826, $839 (2005). The fact that the UCMJ goes on to determine the specific 
roles the members of a court-martial serve, while the PMO does not for military 
commissions, does not in any way indicate that the President contemplated a drastic 
departure from American legal tradition in his order, as the defense claim could require 
commissioned officers who have no legal training to decide issues of law, when he ordered 
that the accused would enjoy a full and fair trial with the military commission sitting as the 
triers of law and fact." 

(3) There is no basis for reading the language of section 4(c)(2) ("sits as triers of both fact 
and law") to require commission member to decide questions of law and fact. When 
placed in the context of other provisions of the PMO, it is clear that section 4(c)(2) merely 
requires that some from among the commission members must resolve all legal or factual 
questions. Section 4(c)(3), for example, distinguishes between the roles of the "presiding 
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officer" and "other member[s]," thus expressly contemplating the separate allocation of 
authority among military commission  member^.^ Sections 4(c)(6) and (c)(7) provide for 
conviction and sentencing "only upon the concurrence of two-thirds of the members of the 
commission present at the time of the vote, a majority being present." By making clear that 
the military commission need not act by unanimity or with all members present, these 
provisions, together with section 4(c)(3), demonstrate that there is no requirement for each 
member to decide all questions of fact and law. 

b. The Secretary of Defense has the authority to issue MCO No. 1 and revisions 
thereto 

(1) There is simply no basis for declaring the changes to MCO No.1 inconsistent with the 
PMO. The President entrusted the Secretary of Defense with broad authority to promulgate 
such orders and regulations as may be necessary to carry out the PMO to provide for trial by 
military commission, including "rules for the conduct of the proceedings of military 
commissions." See PMO, $5 4(b), 4(c), and 6(a) ("The Secretary of Defense shall issue such 
orders and regulations as may be necessary to carry out any of the provisions of this order.") 
It is accordingly the Secretary of Defense -- not this commission -- who has discretion to 
adopt any reasonable interpretation of the PMO. See Udall v. Tallman, 380 U.S. 1, 18 
(1965)(agency interpretation of President's order is lawful "if.. .the [agencyl's interpretation 
is not unreasonable, if the language of the orders bears [its] construction"). In particular, the 
Secretary of Defense has authority under section 4(b) to specify the duties for the 
commission members to the extent that the President has not expressly done so in his order 
(as he has through the eight specific requirements in section 4(c)). Chevron U.S.A., Inc. v. 
Natural Resources Defense Council, Inc., 467 U.S 837,843 (1984) (agency's power to 
administer a statute "necessarily requires the formulation of policy and the making of any 
rules to fill any gap left, implicitly or explicitly, by Congressn)(internal quotation marks and 
citations omitted). 

(2) "Ambiguities in statutes within an agency's jurisdiction to administer are delegations of 
authority to the agency to fill the statutory gap in reasonable fashion." See National Cable & 
Telecommunications Association, et a1 v. BrandXInternet Services et al, 125 S.Ct 2688, 
2699-2700 (2005). Filling these gaps, the Court explained, involved different policy choices 
that agencies are better equipped to make than courts. See Id If a statute is ambiguous, and 
the implementing agency's construction reasonable, federal courts are required to accept the 
agency's construction of a statute, even if the agency's reading differs from what the court 
believes is the best statutory construction. See Id. 

(3) To support its position on the proper interpretation of the PMO, the Defense cites to the 
fact that both Col Brownback, as the Presiding Officer in US. v Hicb, and General 
Hemingway, the Legal Advisor to the Appointing Authority, have at one time held the 
identical position that the defense now claims. This fact is of no consequence, and actually 
illustrates the Prosecution's position that reasonable minds can disagree on the interpretation 

?he revised MCO No.1, of course, maintains the specific procedure set forth in section 4(c)(3), allowing a majority 
of the commission to override the presiding officeh ruling on the admissibility of evidence. 
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of the PMO, as Col Brownback's cited ruling was made only ajer  Col Brownback attempted 
to hold sessions on his own (which based on his email correspondence to various counsel3 he 
believed was proper under the President's Military Order and even the original MCO No. 1). 
It was only after he was given a specific directive by the Legal Advisor to the Appointing 
Authority not to hold session of the commission outside the presence of other members did 
Col Brownback make the ruling cited by the defense. This difference of opinion between the 
Presiding Officer and the Legal Advisor is a perfect illustration of how reasonable minds 
may disagree regarding the requirement of having the entire commission present under the 
PMO, and, therefore proves that the Secretary of Defense's current interpretation as set forth 
in the revised MCO No. 1 is, in fact, reasonable. However, in any event, the Legal Advisor's 
prior interpretation of the PMO has no binding, legal effect and has since changed. 

(4) Even a change by an agency in its own previous interpretation of a statute, providing the 
change is reasonable, still requires deference be given to the agency's new interpretation. See 
National Cable & Telecommunications Association, et a1 v. Brand XInternet Services et al, 
125 S.Ct 2688,2699-2700 (2005). (Emphasis added). "An initial agency interpretation is 
not instantly carved in stone. On the contrary, the agency must consider varying 
interpretations and the wisdom of its policy on a continuing basis." See Id at 2699-2700. In 
amending MCO No. 1, the Secretary of Defense made just such a change, based the change 
on sound reasoning, and the Legal Advisor to the Appointing Authority explicitly adopted 
that reasoning; which sufficiently foreclosed the issue of the Legal Advisor's past 
interpretation of the PMO. 

(5) The recent change in MCO No. 1 included a DoD OASD (PA) press release headlined 
"Secretary Rumsfeld Approves Changes to Improve the Military Commission Procedures." 
The press release went on to state "these changes follow a careful review of commission 
procedures and take into account a number of factors, including lessons learned from military 
commission proceedings that began in late 2004." Most importantly, it was cited that "the 
principle effect of these changes is to make the presiding officer function more like a 
judge and the other panel members function more like a jury." (emphasis added). It is 
also important to note the patently obvious; such a delineation of the roles of members of a 
judicial body goes back to the very beginning of our American legal traditions, and also 
closely tracks typical military courts-martial practice. 

(6) Following the revision to MCO No. 1, the Legal Advisor to the Appointing Authority 
held a press conference and reiterated that ". . . the most significant change that we've made 
in the new Military Commission Order is the presiding officer will rule on all questions of 
law, challenges, and interlocutory questions?" The Legal Advisor specifically noted the 
previous order and the legal effect of the revised MCO No. 1, ". . . in the original order all 
members, including the Presiding Officer, decided all questions of law and fact. As far as 
evidence is concerned, the commission members remain authorized to take exception to 

See U.S. v Hamdan Record of Trial, Volume 3, Review Exhibit 12, Pages 8-10 of I5 for Col BrownbacKs email 
and Page 14 of 15 for the Legal Advisors'opinion of 1 1  August 2004. Found at 
http~/~~~.defenselink.mil/news/Nov2005/d2005 1 1 lOHamdanvol6.pdf 

This statement by the Legal Advisor to the Appointing Authority has, in effect, rescinded any earlier legal opinions 
he may have given that run contrary to his present position. 
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rulings of the Presiding Officer on admission of evidence. But as far as questions of law and 
interlocutory questions, challenges in particular, those will be rulings for the Presiding 
Officer." 

(7) The Legal Advisor explained the changes resulted, in part, on experience fiom 
commission sessions in August 2004, and when asked if the changes were "to some degree a 
fundamental restructuring of the commission . . . and an admission that the commission's 
system as initially set up by the Pentagon was flawed, as some critics had said all along?" the 
Legal Advisor unequivocally said -- no. The changes were the result of lessons learned, 
made to improve the process, and consistent with the overall purpose of the commission. 
Such changes, for such reasons, were the exact type of analysis that the Supreme Court stated 
would, could and should be made by implementing agencies as they continue to consider the 
wisdom of their policies, and why such changes should be given deference. See NationaZ 
Cable and Telecommunications Association v Brand Xat 2699-2700. 

(8) In the press release accompanying the changes to MCO No. 1 on 3 1 August 2005, the 
Secretary of Defense also made the specific determination that nothing in the PMO, including 
section 4(c)(2), is inconsistent with those changes. Even if such a determination is not 
controlling of its own force before this commission, it is controlling in this context because, 
as explained above, that determination plainly reflects a reasonable reading of the PMO and 
therefore there is no warrant for not deferring to the Secretary of Defense's determination. 

(9) Although the government concedes that the defense's position on the interpretation of the 
PMO could also be a reasonable interpretation of the PMO, it is the Secretary of Defense's 
reasonable interpretation that must trump, as it is ultimately his agency which is responsible 
for executing the President's Military Order to try individuals by military commission. 
Furthermore, the Secretary of Defense's interpretation is the more reasonable interpretation of 
the President's Military Order because it makes the commission body more closely resemble 
court-martial practice in the military, and American legal tradition in the federal and state 
courts of our nation. It is legally impossible to find an interpretation unreasonable on the 
language in the PMO that makes the commission body consistent with our nation's legal 
traditions, as opposed to an interpretation that would be a significant departure fiom Anglo- 
Saxon legal principles by potentially requiring commissioned officers who have no legal 
training to decide issues of law. 

c. The President has not expressed any disagreement with the revised MCO No. 1 

(1) The Department of Defense has publicly and unambiguously stated its position that the 
changes that have been made to MCO No.1 are "consistent with the President's Military 
Order of Nov. 13,2001 that established the military commission process to try enemy 
combatants for alleged violations of the law of war." See Department of Defense News 
Release of 3 1 August 2005 "Secretary Rumsfeld Approves Changes to Improve Military 
Commission Procedures" (available at htt~://www.defenseLink.miVreleases/2005/ 
nr2005083 1 -4608.htn-11). If the President, as Chief Executive and Commander in Chief of the 
Armed Forces believed that his order had been violated by the promulgation of the revised 
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MCO No.1, he could have addressed that issue by ordering the Secretary of Defense, his 
subordinate, to rescind the revised order. He did not do so. 

(2) Unlike reading too much into Congressional silence on an agency's interpretation of one 
of its statutes, the President's silence on this issue should be reasonably interpreted as his 
acceptance of the Secretary of Defense's conclusion that the changes are consistent with the 
PMO, particularly considering that the changes were made public on 3 1 August 2005 after 
coordination with various agencies in the United States Government. See Special Defense 
Department Briefing on Military Commissions from the Legal Advisor to the Appointing 
Authority, 3 1 August 2005. (Briefing can be found at hltv://www.defenselink.mil/transcri~ts/ 
2005/tr2005083 1-382 1 .html). It is implausible to believe that the President was not aware of . 
the changes that were made to MCO No. 1 on 3 1 August 2004, or that he remains unaware to 
this day. The President's silence regarding the Secretary of Defense's determination that 
MCO No. 1 is consistent with the PMO provides even greater reason for deferring to that 
determination. Given that the President expressly entrusted the Secretary of Defense with the 
power to interpret and implement the PMO, the revised MCO No. 1 should not be revisited 
by this commission absent a clear, palpable, and unequivocal conflict between the two 
documents - - and there is none. 

(3) In sum, Military Commission Order No. 1 is consistent with, and implements, the 
President's Military Order. The Defense motion to abate the proceedings should be denied. 

7. Burdens. As the movant, Defense bears the burden to show that MCO No. 1 is in conflict, 
fatally or otherwise, with the PMO, and denies the accused's right to a full and fair trial. Defense 
attempts to disguise this as a "jurisdictional" motion and shift the burden to the Prosecution; 
however, Defense's motion challenges "how" not "whether" the accused may be tried by a 
military commission. An argument "how the commission may try" the accused is "by no stretch 
a jurisdictional argument." Hamdan v. Rumsfeld, 415 F.3d 33,42 (D.C. Cir. 2005). The PMO is 
the jurisdiction authority as to "whether" the accused is subject to trial by military commission. 
MCO No. 1 contains the implementing procedures for "how" the accused shall be tried. The 
PMO and MCO No. 1 are not in conflict, and any perceived procedural inconsistency by Defense 
does not make a non-jurisdictional issue a jurisdictional defect. 

8. Oral Argument. If Defense is granted an oral argument, the Prosecution requests an oral 
argument in response. 

9. Witnesses and Evidence. 

a. No Prosecution witnesses are required for purposes of our response to the Defense 
motion. 

b. Prosecution evidence in support of our response is the following: 

(1). Department of Defense News Release of 3 1 August 2005 "Secretary Rumsfeld 
Approves Changes to Improve Military Commission Procedures" (available at 
http://www.defenselink.mil/releases/2005/nO05O83 1-4608.html) 
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(2). Special Defense Department Briefing on Military Commissions fiom the Legal 
Advisor to the Appointing Authority, 3 1 August 2005. (Briefing can be found at 
hU~://ww.defenselink.mil/transcriptsl2005/tr2005083 1 -382 1 .html) 

10. Additional Information. None. 

1 1 .  Attachments. None. 

12. Submitted bv: 
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Significant Commission Dates 
United States v. Barhoumi 

Highlighting signifies modifications from the "worksheet" provided with PO 1.  

' The requested dates do not have to be in the chronological order that they appear on this list. For example, counsel 
may request an earlier date for item IS than they would for item 7. 

Discovery dates will be included in the discovery order. 
' A "law motion" is any motions except that to suppress evidence or address another evidentiary PfB3 (Barhoumi) 

Page 1 of 2 

I 

# I 
1.  

2. 

3. 
4. 
5. 
6. 
7. 

8. 

9. 
10. 

1 12. 
13. 
14. 
15. 

Event 
First session (without members) 

Convening the Commission 
Choice of counsel 
Voir dire of PO 
Pleas (ordinarily reserved) 
Motions (ordinarily reserved) 
Discovery Order litigation 

Provide copies of existing Protective 
Orders to PO 
Submit Protective Orders for PO signature. 
Discovery - Prosecution 
Discovery - Defense 
Requests for access to evidence 
"Law" Motions: Motion 

"Law" Motions: Response 

"Law" Motions: Reply 
Wimess requests on law motions 

0 

Evidentiary motions: Response 
Evidentiary motions: Reply 
Witness requests on evidentiary motions 
Voir dire of members 

Date 
27 Feb - 3 Mar 06 

5 Jan 06 (Past due) 

xxx 
xxx 

20 Mar 06 
23 Mar 06 (Please 
see Note) 

Per POM or PO 

Per POM or PO 
5 Apr 06 

Notes 

POM 9-1 

POM 7-1 
POM 4-3 
Assumes that either all 
necessary coordination to 
permit completion of discovery 
has been accomplished or 
assumes that "Law" motions 
requiring completion of 
discovery will be reserved 
POM 4-3 

POM 4-3 
POM 10-2 
POM 4-3 

see Note) 

Per POM or PO 
Per POM or PO 
3 May 06 
11 Jul06 

Assumes that either all 
necessary coordination to 
pennit completion of discovery 
has been accomplished or 
assumes that "Evidentiary" 
motions requiring completion 
of discovery will be reserved 
POM 4-3 
POM 4-3 
POM 10-2 
Please see note attached to 



The Prosecution has proposed identical dates for the cases of the United States v a1 Qahtani, 
United States v. Barhoumi and United States v a1 Sharbi pursuant to its desire to have all three 
cases consolidated for trial. However, in the event that the Prosecution's request to consolidate 
the cases sent to the Presiding Officer is denied, the Prosecution still intends to try these three 
accused on the same dates in consecutive fashion. This Prosecution determination was made in 
order to save time, money and other governmental resources by not requiring the same 
participants (of which there are many) to travel for the same testimony three separate times. 

Dates will be established in the directed brief if directed briefs are used. 

1 
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16. 
- 

17. 

18. 

19. 

20. 
2 1. 
22. 

13 Ju106 
Estimate 11 days 

Within 1-2 days of 
completion of 
findings 
Estimate 2 days 

1 Jun 06 
xxx 

5 Jun 06 

Prosecution case in chief - Merits 

Defense case in chief - Merits 

Prosecution - Sentencing 

Defense - Sentencing 

Witness requests - merits and sentencing 
Directed briefs 
Requests to take conclusive notice 

bottom of form placed there on 
account of space 
Also indicate # of days to 
present 
Also indicate # of days to 
present 
Also indicate # of days to 
present 

Also indicate # of days to 
present 
POM 10-2 

POM 6-2 



Significant Commission Dates 
United States v. Barhoumi 

Highlighting signifies modifications from the "worksheet" provided with PO 1. 

' The requested dates do not have to be in the chronological order that they appear on this list. For example, counsel 
may request an earlier date for item 15 than they would for item 7. 

Discovery dates will be included in the discovery order. 
A "law motion" is any motions except that to suppress evidence or address another evidentiary matter. 
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I 

I 

# I 
1. 

2. 

3. 
4. 
5. 
6. 
7. 

8. 

9. 
10. 
1 1. 

12. 
13. 
14. 
15. 
16. 

17. 

18. 

19. 

Event 
First session (without members) 

Convening the Commission 
Choice of counsel 
Voir dire of PO 
Pleas (ordinarily reserved) 
Motions (ordinarily reserved) 
Discovery Order litigation 

Provide copies of existing Protective 
Orders to PO 
Submit Protective Orders for PO signature. 
Discovery - Prosecution 
Discovery - Defense 
Requests for access to evidence 
"Law" Motions: Motion 

"Law" Motions: Response 

"Law" Motions: Reply 
Witness requests on law motions 
Evidentiary motions: Motion 

Evidentiary motions: Response 
Evidentiary motions: Rep& 
Witness requests on evidentiary motions 
Voir dire of members 
Prosecution case in chief - Merits 

Defense case in chief - Merits 

Prosecution - Sentencing 

Defense - Sentencing 

Date 
27 Feb - 3 Mar 06 

5 Jan 06 (Past due) 

xxx 
xxx 

28 APR 06 
28 APR 06 

Per POM or PO 

Per POM or PO 
28 APR 06 
30 MAY 06 

Per POM or PO 
Per POM or PO 
30 MAY 06 
1 AUG 06 
3 AUG 06 
Estimate 11 days 
14 AUG 06 
Estimate 5 days 
Within 1-2 days of 
completion of 
findings 
Estimate 2 days 
Immediately 
following 
Prosecution 

Notes 

POM 9-1 

POM 7-1 
POM 4-3 

POM 4-3 

POM 4-3 
POM 10-2 
POM 4-3 

POM 4-3 
POM 4-3 
POM 10-2 

Based on Prosecution estimate 
of 1 1 days for their case 

Estimate 2 days 



Dates will be established in the directed brief if directed briefs are used. 

20. 
2 1. 
22. 
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Witness requests - merits and sentencing 
Directed briefs 
Requests to take conclusive notice 

sentencing case 
30 JUN 06 

xxx 
30 MAY 06 

POM 10-2 

POM 6-2 



Message Page 1 of 4 

Hodges, Keith 

From: Hodges, Keith 

Sent: Tuesday, February 21,2006 654  PM 

Subject: RE: Withdrawal of Prosecution Joinder Mortion ICO Barhoumi 

This email and the below emails have been annotated in the filings inventory and made a Review 
Exhibit. P 1 has been moved to the inactive section of the filings inventory. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

Sir, 

No objection from counsel in US v. Barhoumi. 

vlr 

CPT Faulkner 

RE 25 (Barhoumi) 
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Message Page 2 of 4 

From: Hodges, Keith [malltd-1 
ht: Tuesdav. Februarv 21. 2006 3 5 7  PM 

Do any defense counsel in the subject cases object to the government's request to withdraw the joinder 
motion? 

FOR THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

Sir, 

Prosecution requests to withdraw the joinder motion. 

vlr 

---Original Message----- 
From: Hodges, Keith [mailto(-) 
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Message Page 3 of 4 

1. Counsel in United States v. a1 Sharbi, Barhoumi and a1 Qahtani, your attention is invited to the 
below email and the attachment. 

2. Prosecution, do you withdraw your joinder motion in each of these cases? 

3. Defense, if the Prosecution withdraws its joinder motion, do you object to their request to do 
so? 

FOR THE PRESIDING OFFICERS 

Keith Hodges 
Assistant to the Presiding Officers 

Rom: Harvey 
Sent Thursday, February 16,2006 2:36 PM - - 

To: 'Hodges, 
Subject: Sharbi, Barhourni, al Qahtani-Joinder Documents (FOUO) 

Mr. Hodges, 

Please distribute the attached 27-page file to the parties in United States v. a1 Sharbi, 
Barhoumi and a1 Qahtani. 

It is FOUO as it contains sensitive information, such as the names of the Commission 
members. 

This file contains the following documents: 

1. Appointing Authority decision dated 15 Feb. 2006 (1 page) 
2. CPT Faulker's comments on joinder issue, dated 8 Feb. 2006 (2 pages) 
3. LTC Broyles' comments on joinder issue, dated 9 Feb. 2006 (1 page) 
4. LT Kuebler's wmments on joinder issue, dated 9 Feb. 2006 (1 page) 
5. BG Hemingway's request for LTC Broyles' comments, dated 3 Feb. 2006 (1 page) 
6. BG Hemingway's request for CPT Faulkner's comments, dated 3 Feb. 2006 (1 page) 
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Message Page 4 of 4 

7. BG Hemingway's request for LT Kuebler's comments, dated 3 Feb. 2006 ( 1  page) 
8. Prosecution request for joinder, 2 Feb. 2006 (2 pages with the below 6 enclosures) 

1. Appointing Order 05-0006 (United States v. a1 Sharbi) (1 page) 
2. Appointing Order 05-0007 (United States v. Barhouml) (1 page) 
3.  Appointing Order 05-0008 (United States v. a1 Qahtanz) (1 page) 
4. Charge Sheet United States v. a1 Sharbi (4 pages) 
5. Charge Sheet United States v. a1 Qahtani (5 pages) 
6.  Charge Sheet United States v. Barhoumi (5 pages) 

M. Harvey 
Chief Clerk of MiUtary Commissions 
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- - - - OFFEE OF THE-S€€REtARY OFDEFENSE 
OFFICE OF MILITARY COYM BSJONS 

1600 DEFENSE PENTAGON 
WASHINGTON, DC ##01-1600 

February 15.2006 

MEMORANDUM FOR COLONEL MORRIS D. DAVIS, CHIEF PROSECUTOR 

SUBJECT: Request fbr Consolidation of Cases: Appointing Order 05-0006; Appointing Order 
05-0007; Appointing Order 05-0008 

I have considered tht matters submittad with your request, as well as those submittal by LTC 
Broyles, CPT Faulkna, and LT Kucbler ( U e d  defense counsel). I adhere to my earlier, ' 

individual r e f d  decisions in the cases of United SCates v. a1 Sbrrrbi. United States v. F3arhoumi, 
and United Stares v. al Oahtani. Acadhgly, your request is denied. 

Appointing ~uthority fbr Military Commissions 

cc: Chicf Defense C o ~ l  for Military Commissions 
LTC Bryan T. Broyles 
CIT Wade N. Fadlmer 
LT William C. Kuebler 
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DEPARTMENT OF DEFENSE 
~ O F T n E c H l B D E F ~ ~  

1uo mfENsE PUllAOOn 
W M M N G l W . D C ~ 1 8 0  

February 8,2006 

MEMORANDUM FOR Major General Thomas L. Heminpay, Legal Advisor to thc 
Appointing Authority fbr Military Commissions 1600 Defense Pmtagon, Washhgton, D.C. 
20301 

SUBJECT. Response to Repest fos ~ 1 ~ o a  of Ca#s: Appointing Otdas 05MM, 05- 
007, and 05-008 

1. On 2 Fekusry 2006, the Chid Pmccutat k Military Commksioos quested consolidation 
of the above cases into one joint trial. On 3 February 2006, you issued guidance to Dcfcnse 
Counsel that you sought concurrence, objection, or comment 

2. As the Detailed Defmse Counsel in the case of United States v. l3arhoa Appointing Orda 
05-007, the Ddcnsc objects to the consolidation of any cases. 

3. Tbcn arc several reasons for the Dcffflst objection: 

a In the Military Order of November 13,200 1, "Detmtig Tnrtmcnt, and Trial of 
Certain Non-Citizens in the War Against Tamism," 66 F X  57833 (Novcmkr 16,200 1 ), 
herder n f d  to ns tbe Pmidau's Military Order, Section 4(a) strtq "Any i n d i w  
subject bo this order shall, w b a  fie& be tried by military ammission k any and all off- 
triable by military commission that such i d W  is alleged to have commitaed, md may be 
pmished in ~yx:cmbce with the padties provided under applicable law, incbding lifk 
imprisonmat or dcath." pmphasis adckd]. 

b. Scction qa)  of the Pnsidmt's Military Order provides, "As a military h d o n  and in 
light of the findings in sectiom 1, the Secntary of Defense sball issue such orders and rcgubons 
as may be necessary to cany out any of the provisions of tbis ordes." 

c. In light of the President's Military Orda. them is no authority for the requested 
consolidation of cases. Tht President's Military C h k  anly to an individual, not to 
individuals. The plain meaning of tbis language evidencca on intent on h e  part of the President 
to only try a single individual before any military commission. Any orders or regulations issued 
by the kxetq of Defense that flow from this order that pusport to authorize joint trials exceed 
the power &legated by the Prcsidcnt 

d Even if the Appointing Authority has the power to authkc joint trials, he has not 
done so in this cast. Each case was nfemd separately with no indication that the trials wtn to 
be joined together. Tbe Reamble to the Manusl for C o w W k W  05 Edition), pamgqh 
2 @ ~ 2 ) s t a f f s , i n p a c i n c a t p a r S " m i l i ~ a o ~ ~ d ~ o s t ~ s h s L l b e g u i d o d ~ t h c  
sppmpkte ptiuaples of law and lules of proceduns and evidence pnsaibed fbr cortrts- 
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martial." The n h  of psocedun for courts mPrtial me governed by the Rule for Court-Martial 
(RCM). RCM 601(e)(3) provide that "AUegations against two or more accused may be n f d  
for joint trial if the accused arc alleged to have particijwd in the same act or transaction or in 
the same series of acts or transactions constituting and off- or offenses." 

e. In this case, assuming argue& that the Appointing Authority could have n f d  the 
cases to a joint trial, the Appointing Authority mede no indication in the Appointing Order that 
these cases wae to be tried jointly. The fact (hot all Uw nsaenced cases am comprised of the 
same Residing Officer and Commission Members is of no umqwncc. Oftentimes in the case 
of c- cases are nf.imd to the same court-&al convening w&r. However, 
without an indimti011 of an intent to fry cases togethe* each case is triad separately. 

f. Even if the Appointing Authority wen to have n f d  these cases to ajoint ld, such 
joinder would be ina- in this case. 'Tbe discussion to RCM 610(e)(3) states, 
"Convening authorities should consider that joint ard commoa trials may be a m p l i d  by 
pmcedd and evidentiary rules." In the butant case, thee me numerous potentid 
oampliatiolls posed by a joint trial. By way of nampk only, thae is an argument that the Sixth 
Amendn#at &tatioa clause llpplies in the cummbh system md that the US Supreme 
Court case of Crawford v. Wshh@m will preclude the use of a declarant's stabaneats 
against an alleged co-conspirator but would allow them against the declamnt himself. In this 
case, such a situation may arise where a statement of Mr. A1 Sbarbi or Mr. Al Qabtani, while 
admissibk against than in their individual trials, will not be admissible in Mr. BuhoumiSs trial. 
In a joint trial context, the commission members, most of whom are non-lawyers, would be 
asked to keep such evidence separate and apart. This will prove iqxwiile to do. 

4. In light of the above, tk Defense in tbc case of United StPbes v. Badmumi respecdirlly 
requests you deny the Government's request fbr coasolidatiaa of cases. 

WADE d* N. 

CC: 
Sullivan USMCR 

C o h ~ s N  LT 

Captain,usArmy 
Detailed Defiense Cou~ucl 
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From: 
salt 

r ,  DoD OGC 

To: , DoD OGC 
s- NV: Jolnder of Al Qahtani with other cases 

FYI 

--€Maw- 

Thomas L. Hemingway, Brig Gen, USAF 
LegalAdvisortotheAgpointimAuthority 

Sir, 

I oppam the jdnder of these caws. I have not as yet formed m attorney did  rehtionshfp nrith Jabran Sa'ad Al Qahtani 
and themfore cannot ad on his behaC I believe this to be a matter that Is representational in nature. I was unable to 
dbarss thii with my dient during my visit to Guantanamo thii WE&, and thus do not knew hi stance on the matter. 

In the W m ,  I oppose the joinder. not because I believe that is the wish uf Mr. Al aahtani, but because it represents a 
change in his status to whlch that he should have the right to object or acquiesce. The current status is that his case b ' 

separate, and it *Id continue as such untl he has the ri@t to ex- his views on that, sither thrwgh oounwl or 
olhwwke. 

As a factual matter, the proseaRi  stabs, 7he fachral allegahs against dl three accused are the same, in fad, the 
charge sheets for all three hdhriduals are identical aside from their capUar~.' This Is incorrect. The Yactual al@@bns" 
am distinct, as a read of the charge shea mvieals. In the charge sheet against Al Qahtani the government dld indude 
allegations against the other accused, but thase are not f w d  allegations "againsr Al QaMani. The fact that the 
government chose to simply cut and past the captions af the charge shsets has no legal impact. 
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To: 
Subject 

FYI 

- 
ha: - 
To: 
sur6rcr: 

Thomas L. Hsmingway, Brii Gen, USAF 
LePalAdvisortotheAPPointinaAuthoritv 

Rora: J Q I ~ ~ ~ W ~ ~ ~ ~ , L T ~ D ~ D O G ~  
SUIk nntnc4yt ~ 0 9 # 2 0 0 6 4 : 4 4  PM 
To: -tRKmas,BC,wOGt 
Cc sullivan#Dwightax,DoDOGC 
subJ#o U S  v. a l S h a b i ( M q u & f o r ~ d Q s s )  

I receked your memarandum of 3 Feb 06. Please be advised that altholrgh detailed. I have been unable to meet with Mr. 
al Sharbi, have not formed an attorneydiint relationship with hi, and do not currently consider myseif to represent him in 
conmcth with this matter. In addition. I do not know whether Mr. al Shabl des'res other m i  counsel, dvilian 
counsel, or to represent himself in connection with commission proceedings. I had hoped to clarify my status and Mr. al 
Sharbl's during a trip to GTMO this week, kn mtwithstanding efforts by the prosecution to facilitate access to Mr. 
a1 Sharbi (pursuant to my written request of 17 Jan 06), JTF GTMO refused lo allow me b enter the camp in which Mr. al 
Sharbi is being detained to speak with him dim. Mi. I am unable to provide 'iw or atherwise take a positii 
m~dMr.alShaybicancwnhrgthe~srequesttoconsd#atsMr.alShar~scasewiththosoofMessrs. al 
Qahtani and Barhcumi. 

I will note, howwr, that there appears to be no authority under sod led 'Commis- Laur for the ' c o n s o l i i '  of 
cammksbn cases. The Chief Roseartds H n e d  interpretation of Qltain language fmm DoD D i i  5105.70 
c o w s  the point. Moreover, even if I did represent Mr. al Shahi and the Appointing Authority possemd the authority to 
join these cases, I would be unabk to comment intelligently without some idsa of the gcnmmmemt's evidsrrce against Mr. al 
Sharbi and a~lsequent ability to evaluate the potential for prejudice to Mral Sharbi resulting from "joindel of his case with 
those of Merrsn. al Qahlanl and Bahumi. At present, I have not perrronally redve~J or teviewed any evidence in 
connectkn wlth this case. FfnaUy, since I do not currently represent Mr. al Sharbi, I wish to note my continub discomfort 
at being inekrdsd in ex pcYte communications concerning his case. I realize that I may be .or- to represent Mr. al 
Sharbi wet his objedbn or othewiseforced upon him at some point, howewv, unless and until this happens, I 
respectfully request not to be induded in communications about hi csw or regarded as his legal representative. 

VR WCK 

LT William C. KueMsr, JAGC, USN 
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OFFICE OF THE SECRETARY OF DEFENSE 
OFFICE OF MILITARY COMMISSIONS 

1600 DEFENSE PENTAGON 
WASHINGTON, DC 20301-1600 

MEMORANDUM FOR LIEUTENANT COIBNEL BRYAN T. BROYLES 

SUBJECT: Re: Request for Consolidatim of Cases: United States v. a1 W e ,  United States 
v. Barhoumk United Statcs v. a1 Sharbi 

1. I have received the attached request h m  the Chief Prosecutor for consolidation of the above 
styled cases. Before advising the Appointing Authority on the disposition of this matter, I am 
referring the request to you for your umcurrence, opposition, or mmment. 

2. Because of the need for expeditious resolution, I must receive your input no later than COB 
February 8,2006. 

L&h Advisor to tbs Appointing Authority 
for Military Commissions 

cc: Chief Defense Counsel for Military Commissions 

RE 25 (Barhourni) 
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OFFICE OF THE SECRETARY OF DEFENSE 
OFFICE OF M IUTARY COMM ISSWNS 

1600 DEFENSE PENTAGON 
WASHWON, DC 20301-1660 

February 3,2006 
I 

MEMORANDUM FOR CAPTAIN WADE N. FAULKNER 

SUBJECT.. Re: Request for Consolidation of Cases: United States v. a1 Oahtani; United States 
v. Barhour.uk United States v. a1 Sharbi 

1. I have received the attached request h m  the ChidProsecutor for cansolidation of the above- 
styled cases. Before advising the Appointing Authority on the disposition of this matter, I am 
refaring the request to you for your concurrence, opposition, or comment. 

2. Because of the need for expeditious resolution, I must receive your input no later than COB 
February 8,2006. 

Legal Advisor to the Appointing Authority 
for Military C o ~ o n s  

cc: Chief Defense Counsel for Military Commissions 

RE 25 (Barhoumi) 
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OFFICE OF THE SECRETARY OF DEFENSE 
OFFICE OF MILITARY COMMISSK)NS 

1600 DEFENSE PENTAOON 
WASHINGTON, DC 20301-1600 

February 3,2006 
I 

MEMORANDUM FOR LIEUTENANT WILLJAM KUEBLER 

SUBIECT: Re: Request for Consolidation of Cases: United States v. a1 Oahw, United States 
V. Bamoumi; United States v. a1 Sharbi 

1. I have received the attached request from the Chief Pmwcutor for consolidation of the above 
styled cases. Before advising the Appointing Authority on the disposition of this matter, I am 
referring the request to you for your concumace, opposition, or comment. 

2. Because of the need for expeditious resolution, I must receive your input no later than COB 
February 8,2006. 

~ & l  Advisor to the Appointing Authority 
for Military Cornmissions 

cc: Chief Defense Counsel far Military Commissions 

RE 25 (Bahoumi) 
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DEPARTMENT OFD~NSE 
OFFICE OFTHE CHIEF PROSE-OR 

1 6 1 0 DEFENSE PENTAGON 
WASH-N. DC 20301-1 6 10 

MEMORANDUM FOR APPOINTING AUTHORITY FOR MILITARY COMMISSIONS 

SUBJECT: Request for Consolidation of Cases: Appointing Order 05-0006; Appointing Order 
05-0007; Appointing Order 05-0008 

1. In December of 2005, Appointing Orders were si@ in the following cases: 

a United States v. a1 Shqbi 
b. United States v. Barhoumi 
c. United States v. a1 Qahtani 

All three of the accused listed above are charged with the same crimes arising out of the same 
criminal conduct. The factual allegations against all three accused are the same, in fact, the 
charge sheets for all three individuals are identical aside hrn  their caption. All three cases w m  
separately designated to be tried by Military Commissions coanprised of the same Presiding 
Officer and Commission Members. 

2. The Prosecution r q e a W y  requests that the Appointing Authority consolidate tbese cases 
pursuant to the authority to bbIssue orders h m  time to time appointing one or more military 
commissions to try individuals subject to the Resideat's Military Order (refaence (c)) and 
reference (d); and appoint any other personnel necessary to facilitate military commissions." 
DoDD 5 105.70, Appointing Authurity for Military Commksio~, Feb 10,2004, para 4.1.1. 
Since United Statas v. a1 Sharbi and Unitad Stata v. Barho- have been included on the trial 
term beginning on 27 February 2006, the Prosecution rsquests that this matter be resolved prior 
to the initiation of pmcednp. 

3. As all three casts could have been designated for trial in the same Military Commission and 
in k t  have been r e f d  to tbe same Presiding Officer and Chmmimion Members, 
consolidation saves the interests of justice and judicial emnomy. Because the firctual 
allegations against each accused are identical, separate proceedin@ would require litigafion of 
the same legal challenges and prese!ntation of the same evidence an three scperate occasions. 
Rather than nquiring the same M d i n g  OtIicer to make legal rulin&s aod the same Commission 
Members to make factual determinations in three identical but separate pmceedhgs, one unified 
prowding would clearly sene the interest of judicial economy and the intcrcst of justice. While 
the Prosecution is mindful of the potential logistical challenges that may be involved if all three 
cases are consolidated, the interests ofjustice and judicial economy as outlined above clearly 
outweigh any burden associated with overcoming these logistical challenges. 

RE 25 (Barhourni) 
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the detailed Assistant Prosecutor fbr these capes,  apt S A F ,  P 

MORRIS D. DAVIS 
Colonel, USAF 
Chief Pro9ecutor 

CC: 

Col Dwight Sullivan, USMCR 
LTC Bryan Broyles, USA 
CPT Wade N. Faulkner, USA 
LT William Kuebler, USN 

Encl : 
1. Appointing Order 05-0006 (United States v. a1 Sharbi) 
2. Appointing Order 05-0007 (United States v. Badtotmu] 
3. Appointing Order 05-0008 (United States v. a1 Qahtani) 
4. Charge Sheet United States v. a1 Shnrbi 
5. Charge Sheet Uiu'tsd States v. a1 Qahmi 
6. Charge Sheet hired States v. B a r h i  

L 
RE 25 (Barhoumi) 
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Military-CIseNo. OUK)OZ 

IJNlTm STATES 
1 
) ~ C o ~ a a M c a r k r t  

V. 
1 
1 Appointing Orda No. 05-0006 

T h e f ~ l l ~ ~ ~ a r e r p p o i n b e d t o ~ r s ~ a a b ~ ~ ,  
rcrspsctivdy,ofaMilitay~onforthcpmposeofhlingmyd all bcgcs 
ref" fbr trial in the abovmitylcd cusc The Military Commission win me@ at d 
tim~ladpl~tr~by~Appointing~rityapthtPrcsidingOffica. Each 
m a n b a a d t a m t c ~ w i l l ~ r m t i l m n o d b y ~ r a b r o r i t y .  

h ~ c v m t t h a t a n t o r m o r e o f ~ ~ m t ~ r p d i n g b P r t P i d i n g O f h c c r ,  
is-bytht A p p o i n t i n g A u t h o r i r y , ~ a s t a a m o n a f ~ r l t c z n d c ~ ~ l  
antamrrtdybeappointad,morda,toreplacethtrem0vdd~s~rmblcithcr.11 
mnovedmembashavebaorepladormdltemade~wnain. Shodthe 
R e s i d i n g ~ m g r a r d a W ~ b o r c a ~ a e ~ w ~ , L h a t z a c m b c r a r i U  be 
removsdarmcmbsr ,exarosdhmfhrtBctpmcsedingqand~rcp~by 
lbnextaltanatemunber. AnyPtmate~appointsdMdcrthemtomatic 
rcplacarmt pmisiona haeh desdbai shrll m e  a member of thc w e a a  and 
shallbesuibjecttoranovalandrrbolnrticrcplacunmtns~f~y~~asa 
mcmbcr. In ~ n d a n c e  wi€b h a g q h  4(A)(X)Bt(2) of Militmy CosPmrssrcm 

. . O d a  No. 
1, s h d d  no Pltanate maher be available to replace ray manber 1 m v e  ar my 
mazukrranowd pprrstlspltto adul l~bacaum,dprwvidcd t b a t a t l a w ~  
m r m k r o , i n a d d i t i o o l t o t b e ~ d i q ~ ~ , ~ Q e ~ ~ ~  
w i k b u u t ~ O f a d d i t i d m a P b a s .  

FOR OFFICLAL USE ONLY 
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Military Cormntssloa 
. . 

Cu# No. OH006 

U N m D  STATES 

SUFYIAN BARHOUMI 
dkla Abu Obaida 
dkla Ubaydnh A1 Jaza'iri 

Shafiq 

The bllowing officen an rppoirrtsd to sarn us members ad altmmte membw, 
resptiwly, of a Military t lmmhh fix the pqmie of trying any and all cbmges 
rafixred fbr trial in the abovestylal case Tbt Military Cammission will at such 
t i m e s e n d p l r r a s a s ~ b y t h c A p p o i n b i P g ~ t y a p f b e ~ ~ ~ c e r .  W 
manber or altcmate member wil l  serve until removed by aahmity. 

In the event that one or more of the membeff, not including the Presiding mcer, 
is moved by Ihe Appointing Authority, one or or of the altumtc manbas will 
automaticaUy be aqpointsd, in o h ,  to replace tbe temovaI meda@), llntil either all 
ranovedmernbashmbacnreplaccdmnoaltanatememkrsd Shouldthe 
~ ~ ~ ~ ~ ~ a ~ e a g c f # c a u o t ~ ~ y ~ , ~ m a n ~ t R i l l b e  
rawved b amembn, excud fiam fiueher-, mdaubm&cally replaced by 
the next altcnmb member. Any ahenrrte memba appainesd mdcr the rutmatic 
qhcunmt provisioas herein described &dl become r msnba of the conmbh md 
shall be subject to rcmoval and aubnwic repkcaacld ar if originally appointed tls a 
manba. I n n c c o r d r m c e w i t h ~ 4 ( A ~ 1 ) 8 Y 2 ) a f M i l i t a r y ~ n O r d a N o .  
1, should no altanatemembabe wailabletonpbccrmymanbcr I mnovcorany 
mem;bnrrmoved plrsueaStoa dukgcfbrcauac,andpwidedtbat at lcastthnc 
manbefs, in addition to the Pruidiq Officer, mdn, ttsc commhiou may proc&d 
witbout appointm~~~t ofadditioaal manbas. 
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Military Commission Case No. OWlO7 

UNITED STATES ) ~ C o ~ o o M e m b e r ~  

v. 
) 
) AppoiathgOrderNo. 054008 

JABRAN SAID BIN AL QAHTANI 
1 
) 

M a  Salam a1 F& ) 

The following offic~p uc appojnted ta renn as manbas a d  attam& n n x k 8 ,  
~vdy,ofaMiitryCommisoioDfiDstbeplrpc#eaftyiqg~andd cbmgerefd for 
trialinthe-are. ' I l a e ~ C a n m i s s h w i m o d d ~ t i m a s P d p l e c e s a o  
dkacted by the Appointing Autherity or the Raiding 05w. k h  rPemkr or altana&e member 
will EUVClmtil d b y p r o p r s p t h a i t y .  

h thecvmttboncarmorco f them~ m t ~ t h e R a i d i n g ~ , i s  
nmoved by tk Appoinlisq Admrity, we or moat of tbe mmrkn will -1y 
b e r p p o i n t o d , i n a d a , m r c p l ~ t B e ~ v d ~ s ~ r m t i l ~ i l l l ~ ~ n w m k r s b n r e  
b s e o r e p ~ a r w r r h a r r r t e ~ r r m P i e  ShouldtbePieddiagOeticagnot8chUewcfok 
~ ~ ~ t r P l i r n r ~ d . t b a t D l a m b a d b e & m a ~ , a n u n l ~ f u z t h a  

~ t h e ~ m s a d ~ b c & a d t a ~ m d ~ ~ t p h c a r r e o t r r o i f o r i ~ l ~  
qppoW as a manba. k axdmcc with hmgmph 4(A)(l)%(2) of M~bry Caarmrisrion 
OrduNo. l , sbar ldwa lkmrtemamberbe~1corepLcc tnynran lwIr~m~~a~  
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UNlTED STATES OF AMERICA 
1 

v. 1 
1 

GHASSAN ABDULLAH AL SHARBI ) CBABCE: 
slWa Abdullah a1 Muslim ) CoNSPIRACY 
alWa Abu Muslim 1 

I .  Jarisdiction for this Militery (3muni&o11 is based on tho Presidaat's &tamination of 
July 6,2004 tbat Ghassan Abdullah al Sharbi (aWal Abdullah al Mud& Wal Abu 
Muslim heninafter '91 Shbi") ia to his Military (Xda of Novembex 13,2001. 

2. The charged conduct alleged against al S W  is triable by a military coarztlission. 

GE- ALLEGATIONS 

3. A1 Qaida ("the Base"), was f.;olmded by Usama bin Laden and others in or about 1989 
for the puxpose of apposing certain govemmeuts ard offickb with force and violsnce. 

4. Usarna bm Ladca is recognized as the emir @rinoe os leader) of al Qaida 

5. A purpose or goal of al Qaida, as stated by Usama bin Ladm aad and d Qaida 
leach, is to support violent attacks against pmpcrty arad nationals (both military and 
civilian) of the United States and otha oountries for the purpose ot, inter do, fbrcing 
the United Staes to withdraw its forces h m  the Arabian Pbainsula and in ntaliion 
for U.S. suppoa of Israel. 

6. A1 Qaida operations and activities are directed by a &ma (amultation) council 
cznnposed of committees, including political committee; military ccmmiW, security 
committte; finance oommitkq madia and religiowA@ d c e .  

7. Between 1989 and 2001, a1 Qaida abbllishad training camps, guest houses, and 
business aperations in Afghanistan, Pakistan, and other anmtries t5r the puqmse of 
training aad supporting violent attacks against prom and nationals (both military 
aad civilian) of the United State and otha aunt&. 

8. In 1992 and 1993, al Qaida supportdl violent opposition of US. pmperty and nationals 
by, among other things, transporting pemnncl, weapons, explosives, and ammunition 
to Yancn, Saudi Arabia. M i a ,  and OUIS countrits. 

9, In Auguid 1996, Usama bin Laden is& a public  deckd do^ of JilM Againrz the 
Ameri0mrs," in which be called fm the mwdaof U.S. military pcmnml saving on 
the -an peainsula 
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10. In Febnrary 1998, llsamr bin Laden, Apum el  Zawahi, ead othcn, d e r  the banns 
of ''Intemtbnal Islmic Front fin Fighting Jews and Cbadas," issued afatwa 
(pqorted religious ruling) requiring all Muslims able to do so to kiU Americans - 
whether civilian or military - cmywhae t h y  cen be md b "prunder their 
money." 

11. On or about May 29,1998, Usama bin Ladcn issuod a statamnt entitled 'WE Nuclear 
Bomb of Islam," under the banner of the "Tntmationrl Islamic Front for Figbting Jews 
and Chdem," in which he stated that "it is thc duty of the Muslims to p r e p  as 
much fclrce as possiWe to temKize tbe enemies of God" 

12. Since 1989 members and associates of a1 Qaida, known and unknown, have carried out 
numemu terrorist attacks, including, but mt limited to: the attach a g a i a  the 
American Embassies in Kenya and Tanzania in August 1998; the attad against the 
US. COLE in October 2000; and the a t tds  on the United States on September 1 I, 
2001. 

13. Sufyian Barhoumi, Jabran Said bin al Q a h w  and Ghasraa al  Sharbi in the United 
States, Afghanistan, Pakistan, and other counrrie, hm on or about January 1996 to on 
or about March 2002, wiUllly and knowingly joinad an enkphc of persons w b  
shared a cammon criminal purpose and consgirsd d agreed with Usama bin Laden 
(a/k/a Abu Abdpllab), Saif a1 Adel, Dr. Ayman a1 Zawah'm (*a Whe Doctor"), 
MubrmYnad Atcf (alWa Abu IM d Masri), Zayn a1 Abidin M M  Husayn 
(alWaf Abu Zubayda, hereinafter " A h  ZubnydaX Binyarn Muhmd, Noor al  Deen, 
Alwma al Sudani and other membas and associates of tbe a1 Qaida organization, 
known and unknown, to commit the fbbwing ofhscs triable by militmy commission: 
attacking civilians; attack'ig civilian objeas; mur&r by an unprivileged belligerent; 
destruction of pcwpcrty by an unprivileged W i g  and tmarism. 

14. Inhrtheameofthiseot~andconspintcy, a l S h a i b i , ~ a l Q a h B a n i , A b u  
Zubayda, Binyam Muhammd, Noor al Deal, Akramrr a1 S h i  and otkr members or 
associates of a1 Qaida aumnitted the fillowing overt ac&: 

a h 1998 Barhotmi, an Algerian citizen, attmdcd the electronics and 
explosives m e  at Khalden Camp in Af&a&m, an al QaidadiiXated 
training camp, where he receitwl training in constructing and dismantling 
dcc tronidlycontrolled explosives 

b. After complering his training, Barboumi became an explosives miner for 
al Qafda, ttaining members of a1 Qaida on elaSnmicallly-oontrolled 
explosives at tanote locations. 
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c. In or about August 2000, a1 Sharbii a Saudi citizen a d  El& 
engineering saduate of ElrnbPy Riddle University, in Prescott, -na, 
departed the Umted State8 ia sea& of temwist training in Afghanistan. 

d. In July 2001, M u h m d  Atcf(dklJ A h  HafQ aI Masri), the head of a1 
Qaida's military amunittct aad al Qaida's military commmk, wrote a 
letter to Abu 1Wuhammad, the emir of al Qaida's a1 Farouq Camp, asking 
him to sela two "bmthemn hm the ramp to d v e  dectrooically- 
c4mtmIlsd explosives training in Pakistan, fbr the purpose of establishing a 
new and i ndcpda scdim of the military d t t t c .  

e. In July 2001, a1 Sharbi atteaded the al Qaida-nm a1 Fanruq traimng camp, 
where he was first introduced to Usarnabin Ladcn. At d Faroq, al 
Sbarbi's training indude& inter olia, physical training, military tactics, 
weapons insauction, and Gng on a variety of individual and crcw-servcd 
w m -  

f. D d g  July and August 2001, al S h h i  stood watch with loaded weapns 
at al Faroq at t k s  whcn Usama bin Laden visited the camp. 

g. From July 2001 to September 13,2001, a1 Shafbi provided Eaglish 
tnmslation fin anow camp atrcadee's military training at a1 F m q  to 
include banslaling the attcndee*~ personal boyat ("oath of allegiance") to 
Usama bin Laden. 

h. On or about Septank 13,2m1, mticipatiq a d t a r y  response to a1 
Qaida's littaclcs m the United States ofscpecmba 11,2001, al Sharbi and 
the mmaking irahes were daed to evacuate al Farouq. Al Shbi  and 
others fled the canp and wcrc told to Qe waning shots in the air if they 
S8W I&d6 machins 

I 

i. Shortly aftatbe Scptanba 11 2001 attacks oo the United States, a1 
Qabtani, a Saudi cibm and Ekdhl cngioeuing pduate of King S a d  
University in Saudi Arab4 l& Saudi Arabia with Ue intent to fight 
against the Northun AUismce and American Forces, whom he cxpcted 
would soon be fighting in A f w .  

j. In October 2001, al Q&tani aatcndad a newly establisw temnist training 
camp wrth ofKabul, where h e r a d d  physical dilioning, d 
training in the PK W n e  gua and AK47 assault rifle. 

k. Between late December 2001 and thc cnd of Fcbnrsvry 2002, Abu 
Zubayda, a higbrankjng al Qeih remiter and opaatianal planner, 
assisted in w i n g  a1 Sharbi, a1 Q&mi and Binyam Muhammad fbm 
Btmel, Arnanistau to a gucst house in Fablabad, Pakistan where they 
would o w n  M a  training 
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I. By early March 2002, Abu Zubayda, Babomai, @ Sharbi, a1 Qahctmi, and 
Binyam Muhammad bad all anivcd at the guest house in Faidbad, 
Pakistan Barhourni was to train a1 Sharbi, al-Qahtani and Binyam 
Muhammad in building d, hand-hdd nmotsdetanatian devices for 
explosives that d later be d i n  A f g b h h  agariAat Unitcd States 
ibrces. 

m. In March 2002, after Barhod, a1 Sharbi add a1 QahCani had all amvad at 
the guest house, Abu Zubayda povidcd approximately $1,000 U.S. 
Dollars fbr the purchase of o a m p o m  to be used for training a1 Sharbi 
and al Qahtanj. in making -n devices. 

n. S h a r t l y ~ r e c c i v i n g t h e m o r y ~ y f o r t h c a m p o ~ ~ ~ N o o r a l  
Dem aad otha individuals staying at tbc house w a t  into downtown 
Faisalabsd with-a five page l i i  of cla8rical cquipmcat and devices for 
purchase which incIuded, intcrcrlk, elccbkd rcYistors, plastic resistors, 
light bulbs for circuit board li* plastic ind aramic diodes, cimit 
testing boards, an ohmmeter, w a t c h  soldering wire, soldering guns, wire 
and mi, six cell phones of a spdiedmodd, tradmners and an 
electronics manual. 

o. AAa purchasing the #cessary ampon- a l  Qabu i  and a1 Sharbi 
r h e d  training from Barhoumi an how to build hand-held raaote- 
detonation devices fa e x p b k s  w l i k  at tbt gucst house 

p. Duxing March 2002, after his initial training, al Qabtrni was given the 
mission of amstrudng as many circuit bods as possible with the intent 
toshiptbantoAfphanistantobeusedastimisgdavi~~~~inbmbs. 

q. After their training was wmpleted aad a d k i a n t  numb- of circuit 
boardswaebpilf M P I ~ h s d d i r c c o e d t b a t d Q a h t a n i d a l  Sharbi 
~etorehrrntoAfghanistanind~~to~dtotrainotbmrto 
coastrucl mmtcanm1 devices to ddonade car bombs against United 
States forces. 

r. During March 2002 al Qaheani wrote two htnictid manuals on 
assembling circuit boards that auld he used as timing deviccs for bambs 
and other improvised explosive dcvicts 

15. On Mad 28,2002, BarbourniA Sharbi, al Qahtmi, Abu Zubayda and 0th- 
were captured in a raft house in Faisalabad after aathorities raided the home 
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m D  STATES OF AMERICA 1 
1 

v. 1 
1 

JABRAN SAID BIN AL QAHTANI ) CHARGE: 
alWa Sdam a1 Farsi ) CONSPIRACY 
a/Wa Hateb 1 
&a Jabran a1 Qahtan 1 
a/Wa Saad Wazar Hat* labran 1 
&a l a b  Saad Wazar S u l a p  1 
a/Wa lrbrPn Wazar 1 

1 

1. Jurisdiction for this Milita~y Camission is based on h P&htt's ddemblion of 
July 6,2004 that labran Said Bm a1 Qahtani (aiWd Salam a1 Farsi alWa Hatcb dWa 
Jabran Qahtan atWal Saad Wazar Hatib Jabran alWd Jlbran Saad Wavls Sulayman 
a/k/a labran Wazar) is subject to his Military Orda of November 13,2001. 

2. The charged condud alleged against a1 QahtHni is triable by a military commission. 

3. A1 Qaida ("Ure Base"), was bunded by Usama bin Ladm and othrrs in or about 1989 
for the purpose of opposing certain govemm- and o&ials with fkce and violence 

4. Usama bin Ladm is recognbd as tbc cm'r (prime or leader) of d Qaida 

5. A mse or goal of al Qaida, as stated by Usama bin hh and otber a1 Qaida 
]tadffs, is to support violent attacks against propty and nationals (both military and 
civilian) of the United !3tates and other aoun$ies b r  the purpo= of. iwer a& forcing 
the United States to witbfraw its forces fiOm tb Arabian P-a a d  in retaliation 
for U.S. support of Lsrael. 

6. Al Qaida operations and activities are d h d d  by a SAW (consulMm) counciI 
composed of committees, including: politid cammi- military mamdttee; security 
committee; finance caaunitbee, media d t t e q  andnligiodegal committee. 

7. Between 1989 and 2001, a1 Qaida eshblished training campa guest houses, and 
business opaations in Af- Palcistan, abd o t b  coumk fix the purpose of 
trailling and supporting violent attacks a@mt propmty and aatioaals (both military 
and civilian) of the United States and otha countries. 
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8. In 1992 and 1993, al Qaida mgqnted viola cppition of US. pFopaty a d  nationals 
by, among other things, banspodng pemnnei, w q m s ,  explosives, and ammunition 
to Yemen, Saudi Arabia, Somalia, and other countries. 

9. In August 1996, Usama bin Laden issued a pllblic " D m h t i o n  of Jihad Against the 
AmericMs," in which he called for tfrt murda of U.S. mliw pasonnd saving on 
the Arabian peninsula. 

10. In Febnrary 1998, Usama bin Wea, Ayman a1 Zawahiri, aad othas, mdez the bamcr 
of "Intmnational l d c  Front for Fighting Jews Prtd Crudas," issued a faha 
(purported religious ding) nqiring all Muslims able to do so to kill Americans - 
whether civilian or military - an* they can be fkmd and to 'phmder their 
money." 

1 1. On or about May 29,1998, Usama bin Lnden b s d  a statement atitled me Nuclear 
Domb of Islam," Mda the banner of the "latematid Islsmic Front for Fiating Jews 
and Cmsadcrs," in which he st* that "it is the duty of the Muslims to pqam as 
much farce as possiile to tarwize the enemies of God." 

12. Since 1989 members and asociats of a1 Qaida, known and unknown, have carried out 
numerous tarorist aUacks, including, bul mt limited to: the attacks against the 
American Embessies in l b y a  and Tanzania in August 1998; the attack against the 
USS COLE h October 2000, and the  attack^ on the United States on September 1 1, 
2001. 

CHARGE: COlYSPIRACY 

13. S u m  Ba&oumi, labran Saidbin a1 QahCaai, and Ohassan a1 Sharbi in the United 
States, Afghanistan, Palristan, and other 0~1!tries, hsn on or about January 1996 to on 
or about March 2002, willfblly and lmowingly jainsd an eotrrprise ofpmmns who 
shared a common criminal prnpose and conspiDed aad a& with Usama biu Laden 
(awn Abu Abddlah), Saif a1 Add, Dr. Ayman a1 Zawah'i ( W a  "h DoctoDoctor), 
Muhammad Atef (alWa A h  Hafs a1 Mad), Zayn al Abidin Muhammad Husayn 
(alwal Abu Zubayda, bdmRa " A h  Zuhyda"), Binyam lvhhmd, Now a1 Deen, 
Akrama al Sudaui and o t h a r n d  d associates of tbt a1 Qaida organization, 
known and unknown, to aamnit the fbttowing o&rrsee triable by military canmission: 
attacking civilians; atta&ng civilian objw, murdcr by an unprivileged belligerent; 
destruction of property by an unprivileged belligerent; and tarwim. 

14. In fud~crancc ofthii ~1tcrprk arul conspiracy, al Sharbii Berhoud, a1 QllhCeni Abu 
Zubayda, Binyam Muhammad, Noor a1 Deen, Akmma a1 Sudani, and other mollbas or 
amchtes of at Qaida commilted the Edlowing overt sb: 

a. In 1998 Barhomi, an Algerian citizen, attendd the de&mics and 
explosives course at Khaldcn Camp in A f @ m b q  an a1 Qakb4iliatcd 
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training camp, whae he received trainmg in constntcting aad dismantling 
elccfronicallyoon~rolled ~~~plosives. 

b. Afta completing his training, Bamomni became an explosives trainer for 
al Qaida, traiaing manbas of a1 Qaida on e k c m n i d y ~ U e d  
explosi~neg at remote locatioas. 

c. In or about August XKX), el Sharbi, a Saudi citizen and Electrical 
engineering graduate of Emby Riddle University, in Rcscott, Arizona, 
depzrrfed the Unitad States iu search of tararist training in Afghanistaa, 

d. In July 2001, bhhunnad Atcf (Wd Abu Ha6 al Masri), the htad of a1 
Qaida's military ammilks and a1 Qaida's military commander, m t e  a 
letter to Abu Muhammed, the emir of al Qaida's a1 Fannq Camp, asking 
him to select two "brothas* h m  the camp to teccive electronically- 
controlled explosives b.aiaing in PaldserP, for tbe purpose of eseaMishing a 
new and indepdcnt sectioll of the militery commi#ee. 

c. In July 2001, a1 S M i  attended the d Qaidam a1 Farouq training camp, 
whae he was &st introd\rced to Usama bin Laden At a1 Farouq, a1 
Sharbi's training included, inter alia, physical training military tactics. 
weapons instruction, d firing on a variety of Wvidud and aew-served 
weapans- 

f. During July and August 2001, a1 Sbarbi mod watch with loadd weapons 
at a1 F m q  at limes when Usama bin Lades visited the camp. 

g. From July 2001 to scptaabcr 13,2001, al Sharbi provided English 
trrms1atioD for an* armp atteada's military lraining at al Farouq, to 
include translating the attendee's pcmnal byat ("08th of allegiance") to 
Usama bin Laden. 

h. Oo or about Septemba 13,2001, anticipating a military response to a1 
Qaida's attacks on the United States of m b e r  1 1,2001, al Shaibi and 
the nmaining trainees wae o r d d  to ewlcu~ltt a1 F q .  d Sharbi and 
others fled the camp aad wue told to hre warning shots in the air if they 
saw American missiles appma&hg. 

i. Shortly after the September 1 1 2001 attacks on the United States, a1 
, Qahtani, a Saudi citizen and E l d c a l  engiaecrhg gaduate of King Sand 

University in Saudi Arabia. l& ! b d i  Arabia witb the intent to fight 
_against the Northen Alliance and Amaican Forces, whom he expeaed 
would saon be 6&ting in Af&ldstan. 
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j. In Octk20Q1, a1 Qabmi attdd a newly d l i s h e d  terrorist training 
camp north of Kabul, whemz he r d v d  physical d i t i *  and 
6rainiag in the PK Madhe gun and AK97 assault rifle. 

k. Between late h c a b e r  2001 d the ad of Febcuary 2002, Abu 
myda, a higb-rauking d Qaida raauiter and opaational planuer, 
assisted in moving al Sbahi, al Qahtrrni and Binyam Muhemarad from 
Bixmel, Af@mi&m to a guest house in Faisslsbad, Palcjstrm whae they 
would obtain m a  training 

1. By early March 202,  A h  ZubaYaa, Barbmi, a1 Shabi, al Qahtani, and 
Binyam M m  had all anivcd at the guest house in Faisalabad, 
Pakistan. B a r h d  was to bain a1 Sharbi, al Qahtani and Binyam 
Muhaumwi in W d i  small, haad-beld ranoS;e-detonation devices for 
explosives tbat would later be oged in Af@dstan a@d United States 
faces. 

m In March 2002, affa Barhoumi, a1 S h d i  aad al Qahtari had aU arrived at 
the guest house, A h  Zubayda provided approximately $1,000 U.S. 
Dollars for tbe putchase of cctnqmmts to be used for training a1 Sharbi 
and al Qahtani in making ranotdctonation devices. - 

n. Shortly after receiving the money for tbe ampexas, IBarhoumi, Nwr a1 
Deen and 0 t h  individuals staying at the house went into  town 
Faisalabad witb a five page list of electrid equipmat aad devices for 
purchase which included, Inter&, ektricel resistors, plastic resistors, 
light bulbs fbr circuit board lights, plastic and cgamic diodes, circuit 
testing boards, m ohumetec, watch, soldaing wire, soldering gums, wire 
and coil, six cell phones of a spcikd model, tmsfonnas a d  an 
electronics manual. 

o. Afka pur&asing the necessq ixnnponents. id Qabtsai and al Sharbi 
rcccived training &om Barbmi on how to bPiM hand-held remote+ 
detonation dcvioes for explosives while at the guest house 

p. During March 2002, after his initial braining, a1 Qahtani was given the 
mission of u m t n d q  as many c i d t  boards as possiit with the intent 
to ship than to Af- to be used as timing devices in bombs. 

q. Afker their training was completd and a &cient number of circuit 
boar& were built, Abu Zubayda bad direcZad thatal Qahtani and a1 Sharbi 
were to rehar to Afghanistan m order n use, iad to train others to 
construct rano&-amtroI devices to ddonate car bombs against UniM 
States f m .  
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r. During March 2002 a1 Qahtani h-Ae two insrdonel manuals on 
assembling circuit boards that could be used as timing devices fa bombs 
and other improvised arplosive devices. 

15. On March 28,2002, Bdoumi, al S W ,  al Q a h e  Abu Zubayda and others 
were caphPed in a safe house in Faislabad afta admitics raided the homG 
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uNJ3'ED STATES OF AMERICA 1 

V. 

SUFYLAN BARHOUMI ) CHARGE: 
M a  Abu Obaida ) CONSPIRACY 
&a Ubaydah A1 Jaza'iri 
M a  S M q  

1 

1 

1. Jurisdiction foa this Military Cammission is based on the Pnsidcntss determination of 
July 6,2004 that Sufyian Barhoumi (alkla Abu Obaida &al Ubaspdah Al Japl'm 
a/lda/ Shafiq hereinafter "Bazhom") is subject to his Military Order of Novunba 13, 
2001. 

2. The chargad conduct allege~l against Bahoumi is triable by a m i l i i  commission 

GENERAL AUEGATIONS . 

3. A1 Qaida ('%he Base"), was fouaded by Usama bin Ladan and othas in or about 1989 
for the purpoee of opposing ocrrain go- and officiats with fotct and violc~x. 

4. Usama bin Leden is rcco%pized as the Mir (prince or leader) of a1 Qaida 

5. A purpose or goal of a1 Qaidq as stated by Usama bin Laden and 0th- a1 Qaida 
leadus, is to support violent attacks against prom and nation& (both military aed 
civilian) of the United States and otha countries f ir  the purprse ofl inter diu, forcing 
the United States to withdraw its k c s  k a r t  the Arrrbian Peninsula and in retaliation 
for U.S. support of h l .  

6. A1 Qaida operations and activities arc directed by a s h  (consultation) council 
composed of ammi- including: political military d t t c c ;  &ty 
committee; fhmce committeq media ammitteq end digioudlegat d m  

7. Between 1989 and 2001, a1 Qzida established training camps, gpest houses, and 
business operations in Afghanistan, Pakistan, and othncountries Fbr the purpast of 
training and supporting viol- attacks against pmpnty and nationals (bath military 
and civilian) of the Unitcd States and other oorratries. 

8. In 1992 and 1993, aI Qaida supported violent opposition of US. proputy and nationals 
by, among otha things, transporting pasomel, weapons, explosive, and ammunitioa 
to Yemen, S d i  Arabia, Samalia, and oQha anm!rk 
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9. Jn August 1996, Usama bin Men i s a d  a public n-n of JicAad Against tk 
Americans," in which he called fb the muda of U.S. mititary pgsonnel serving on 
the Arabian @ d a .  

10. In February 1998, Usatna bin Iadcn, Aymaa a1 Z a w e  aad othss, un&r the banna 
of "Intmational Islamic Froat f ir  Fightiag Jews and CmWcq" issued a fahw 
@urpoaod religious mling) raquiring dl Muslim able to do so to kill Am& - 
whetha civilian or military- anywhere they cen be f d  and to "pluda their 
mahey." 

1 1. On or about May 29,1998, Ussrma bin Ladea isswd a statunait entitled 'The Nuclear 
Bomb of Ham," urdcr the her of the " ~ o n a l  Islamic Front for Fiat@ Jews 
and Crusaders," in which he stated thd "it is the duty of the Muslims to prepare as 
much force as possible to tnrorizo the arcmics of Gob" 

12. Since 1989 members and associates of al Qaida, Lnown d unhKlwn, bt carried out 
numemusturoxiststtackqinc1~butmtlimitcdfo:tbcatbcksagainstthe 
Amtican Embassies in Kenya a d  Tanzania in Augrrst 1998, the nttack against the 
USSCOLEinOctaber2000; a d  theattackson thcUnitadStatesonScptanber 1 I, 
2001. 

13. Sdj&m&humi, Jabran Said bin a1 Qahtani, and Gbessen a1 Sh&i in the United 
StBtcs,A~PaListan,andaOrercouutrie,franonorabout Jmwry1996taon 
or about March 2002, willfidly and howingly joinal an e n t q r h  of pasons who 
shared a common aiminal pmposc and amspid and a m  with Usama bin Laden 
(aWa Abu Abdullah), Saif d Add, Dr. A- al Zawabiri (akh "he Doctor"), 
Muhammad Atef(aWa Abu Hafs a1 Masri), Zayn a1 AbMin Muhammad Husayn 
(antla/ Abu Zubayda, haeinafte "Abu Zubayda"), Binyam Muhum&, Noor a1 Dan, 
Akrama a1 S& and & mcmbas and assochtu of the a1 Q a i d a ~ ~ o ~  
known and unknown, to commit the fblhwbg offikrear biable by military commission: 
&t&hg civilians; dviliam objects; nrurda by an llmprivileged bclligtrcpt; 
destruction of prop* by an unprivileged beiligerent; and tamism 

14. In f h h m m e  of this caaprisc and conspiracy, al - Barhouani, a1 Qahtani, Abu 
Zubayda, Binyam Muhammad, Noor d D m ,  Akmma al §udani, and other members or 
associates of a1 Qaida tommittd the follow& ovat acb: 

a In 1998 Barhod, an Algerietizen, a t t e  the dectronics and 
explosives comic at Xhaldco Camp in Afgbanistm, an al Qaida-affiliattd 
training camp, w h e  be rwcivled training in c m a r d n g  and disnaantling 
dtronicallpnCrolled explosives. 
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b. A f k  oompleting his tmhh&Bamoumi became an explosives trainer for 
a1 Qoida, trainingrncmbgs of al Qaida m ~ a l l ~ l l e d  
explosives at mote  locatious, 

c. In or about August 2000, a1 Sharba', a Saudi a h  and El&d 
enginedng g d a t e  of Esnby Riddk; University, in Pmscott, Ariaoan, 
departed the united States in search of tcm,riSt lmhbg in A f m t a n .  

d. In July 2001, Muhanwrrd Atef (H Abu HaQ a1 Mati), the t#ad of a1 
Qaida's military d t t e e  and a1 Qaida's military commadu, mote a 
letter to Abu Muhammad, the eml of al Qaida's a1 F m q  Csmp, asking 
him to seled two %mhs" from the camp to receive e l d c a l l y -  
amtrolled aplosives train* in P&istaa, for the purpose of estsblishing a 
new and independent d o n  of the mlitay committee. 

e la July 2001, a1 Sa&i attended the a1 Qaidmun a1 Parouq training ramp, 
whue he was fmt intmbd to Uaauta bin Laden. At a1 Farouq, a1 
S W i ' s  training indudcd, mtot &, physical training, military W c s ,  
weapons insbudion, and firing on a var ie  of individual @ crew-served 
w=Pc= 

f. During July and August 2001, al Sbarbi stood watch with loaded w e a p s  
at at Farouq at times whta Umma hin Laden visited Be camp. 

g From July 200 1 to Septank 13,2001, a1 S M  provided English 
translation for andher camp a t h d a ' s  military training at a1 Famuq, to 
include translating the a(teadse's personal &gut ("oath of allegiance") to 
Uslrma bin Laclei. 

h. On or about Scptuhr 13.2001. antic@&& a military respo~~~t to rrl 
Qaida's aUacks on the United Stades of Scpkdmr 1 1,2001, a1 Sharbi and 
the remining trainees wext or- to macute a1 Fmuq. A1 Sharbi and 
o t h o n 0 o d ~ ~ c a m p a n d w f f c t o l d W ~ d g ~ s b o t s i n t b e i f t h c y  
saw Am* mmsiles M a g .  

i. Shortly after the Scptsmbn 11 2001 attacks on tbe United States, al 
Qahtmi, a Saudi atizcn and El& engineaing @uatc of King Saud 
University in Saudi Arabia, Ieft S d i  Arabia with the intent to fight 
against the Northan Albncc a d  Amcricen Forces, whom he expected 
would soon be fighting in A-. 

j. h October 2001, a1 Qahteni ettaded a acwly edablished tarolist mining 
camp noxd~ of Kabul, where be d a d  phyjical mdhioaing, and 
training in the PK W n e  gun snd AK-47 assault rifle. 
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k. Between late December 200 1 and the end of Febnraiy 2002, Abu 
Zubayda, a high-rawking a1 Qaida remitea and o p e a t i d  planner, 
assisted in moving a1 Sharbi, a1 Qahtani and Emyam Muhaimmad fiom 
Birmd, Afghanistan b a guest house in Faisalabad, Pakistan whae thq 
would obtain htk training. 

1. Byear lyMarch~AbaZubaydqW~alSharb~a lQeb&ni ,dnd  
Binyam Muhammad had all strived at the pest house in Faisalabad, 
Pakistan. Ba;rhoumi was to train al Sbarbi, al Qabtimi and Binyam 
Muhammad in building small, hand-held ramfedetonation devices f i r  
explosives that wodd late be l~sed in Afghistm against United States 
fonxs. 

m. In March 2002, after Barhoumi, a1 Sharbi d at Qahtani had all arrived at 
the guest house, Abu ihbayda provided approximately 31,000 U.S. 
Dollars for the pudmsz of aaqma& b be used tbr training a1 Sharbi 
and a1 Qahtani in making -on devices. 

n. Shortly after receiving the moaey fix the caqma ts ,  Barhotmi, Noor a1 
Deen and other individuals staying at the house went id0 downtown 
Faisdabad with a five list of dacbid equipment and devices fir 
purchase which indudcd, inrer olicr dcetrical reistom, plastic resistors, 
light bulbs for circuit board li&&, plastic and ccmmic diodes, circuit 
tcstingboards, an obme&x, watches, M n g  wile, soldering gum, wire 
and coil, six cell phoaes of a spccificd model, tMsfimnas a d  an 
elemmicsmanual. 

o. After pdasing the necessary ampnmts, a1 QshtPni and a1 Shaxbi 
received training k m  Barhoumi on how to build hand-held remote- 

' 

-nation devices fa expbsivcs while at (he guest house. 

p. During Msrch 2002, aRer his initial training, at Qahtani was given the 
mission of constnrctmg as many circPit boards as poeiilc with the intent 
to ship them to A f w s t a u  to be used as timing devices in bombs. 

q. Afta tbeir training was campleted and a s a d e a t  mrmber of circuit 
boards were built, Abu Zdayda had di& that al Qahtani and a1 Sharbi 
weze to rearm to Af@anhn in order to use, and to e n  othas Q 
co~struct ~ c - c d n t m l  devices b debate car bombs against United 
S ~ f o r c c s .  

r. During March 2002 a1 Qahtani wrote two inshudonal marmois an 
assembling c h i t  boards that d d  be used as t imii  devices for bomhs 
and other hpmvbd uplosive dtvices. 
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1 5 . 0 n ~ 2 8 , ~ ~ d ~ , a l ~ A b Z u b ~ a a d o t h a s  
were caphued in a safe house in Faisalabad d k  authorities raided the home. 
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Supplemental Voir Dire Materials - CAPT O'Toole 

In the interest of ensuring a full and fair trial, and to assist counsel in preparing voir dire, 
the Presiding Officer provides the following to supplement the previously-provided 
biography. This document will be made Review Exhibits in the cases of United States v. 
a1 Qahtani, a1 Shmbi, and Bmhoumi. 

Relationship to Deputy Secretary of Defense (DEPSECDEF). 

In my capacity as Executive Assistant to the Navy General Counsel, I had occasion to 
meet Secretary of the Navy Gordon England, who now serves as DEPSECDEF. My 
contacts with the Secretary England were always in my professional capacity and 
consisted solely of meetings that I attended with the Navy General Counsel. One of my 
duties consisted of assisting the General Counsel with the staffing of various documents 
necessary to stand up the status review process for detainees held at Guantanamo Bay. 
My role was only process related and I was not made privy to any allegations in any case 
to which I have been detailed or any other case pending before a military commission. I 
have never discussed the military commissions, any case to which I have been detailed, 
or any other case pending before a military commission with Secretary England. 

Relationship to Department of Defense General Counsel @OD GC). 

In my capacity as Executive Assistant to the Navy General Counsel, I had occasion to 
meet the DoD General Counsel on several occasions. My contacts with the DoD GC 
were always in my professional capacity and consisted solely of meetings that I attended 
with the Navy General Counsel. I have never discussed the military commissions, the 
facts in any case to which I have been detailed, or any other case pending before a 
military commission with the DoD GC. 

Relationship to Assistant Counsel, Naval Criminal Investigative Service. 
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Index of Current POMs - February 16,2006 

See also: http://www.defense!ink.mil/news/Aug2004/~ommi~~i0n~ memoranda.htm1 

Number Topic 

Presiding Officers Memoranda 

Appointment and Role of the Assistant to the Presiding Officers 

Communications, Contact, and Problem Solving 

Motions Practice 

Spectators at Military Commissions 

Requesting Conclusive Notice to be Taken 

Access to Evidence, Discovery, and Notice Provisions 

Trial Bhibits 

0 btaining Protective Orders and Requests for Limited Disclosure 

Presiding Officer Determinations on Defense Witness Requests 

Qualifications of Translators / Interpreters and Detecting 
Possible Errors or Incorrect Translation / Interpretation 
During Commission Trials 

Filings Inventory 

Records of Trial and Session Transcripts 

Commissions Library 

There is currently no POM 15 

Rules of Commission T r i l  Practice Concerning Decorum of 
Commission Personnel, Parties, and Wmesses 

* - Also a joint document iawd with the Chief Clerk for Military Commissions. 

Date 

September 14,2005 

September 14,2005 

September 8,2005 

September 20,2005 

September 19,2005 

September 9,2005 

September 8, 2005 

September 21,2005 

September 14, 2005 

September 30,2005 

September 7, 2005 

September 29, 2005 

September 26,2005 

September 8, 2005 

February 16, 2006 
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 Pages 139 to 142

 
BARHOUMI 

REVIEW EXHIBIT 28  
 

Review Exhibit (RE) 27 is curriculum vitae of Translators “MK” and “SK.”   
 
RE 27 consists of 4 pages. 
 
Translators MK and SK have requested, and the Presiding Officer has 
determined that RE 27 not be released on the Department of Defense Public 
Affairs web site.  In this instance Translators MK and SK’s right to personal 
privacy outweighs the public interest in this information.  
 
RE 27 was released to the parties in United States v. Barhoumi, and will be 
included as part of the record of trial for consideration of reviewing authorities. 
 
I certify that this is an accurate summary of RE 27. 
 
 

//signed// 
 
M. Harvey 
Chief Clerk of Military Commissions 



Hodges, Keith H. CTR OMC 

From: Hodses. Keith H. CTR OMC 
Sent: 
To: 
Cc: 

~ e c h e s d a ~ ,  March 01,2006 6:45 PM 
Faulkner, Wade N Capt OMC; 

JTFGTMO 
Subject: RE: US v. B a m m i ,  special request for continuance 

The Presiding Officer has decided not to hold an 8-5 conference on this matter, and further has decided to hold the 
session as described in his email below. 

FOR THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

---Original Meaagc--- 
horn: Faulkner, Wade N Cad OHC 
sent wedreday, March oi, 2006 5:21 PM 
To: Hodges, Keith H. CTR OMC; 
Cc 

Subj.cE RE: US v. Barhoumi, special request far continuance 

Sir. 

If the only issue will be identifying the participants and proceedin s regarding counsel, the Defense offers to provide 
the court a letter signed by Mr. Barhoumi requesting M r . d s  his attorney. I anticipate that I could provide 
such a letter not later than 1300 tomorrow. , 

CPT Faulkner 

--Oripinal Message--- 
Rwm Hodaes. Keith H. CIR OMC 

Sub- RE: US v. Bamwmi, special request for antinuance 

The defense request for additional delay is granted until 1500 on 2 March 2006. As further relief, the initial 
session will be limited to identifying participants and their qualifications, and proceedings regarding the accused's 
rights to counsel. Ail other issues scheduled for disposition during the initial session will be continued until the 
next session of this commission. 

FOR THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presidina Officers 
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---Original Message-- 
Rom: - 
Sent: Wedmsday, March 01,2006 438 PM 
To: Faulkrer, Wade N Capt OMC; Otook, Daniel E CAPT OHC 
CC: Sulliwn,  wight H CUI OMC; m,  orris D QI O M C ;  tidges, with H. CIR OMC 
hw RE: US v. Barhoumi, spedd quest for omtinuance 

Sir, 

Prosecution stands by its initial position, stated yesterday (albeit unknowingly five minutes after the Presiding 
Officer's ruling), that it is opposed to any continuance for the initial session this week. The representational 
issues with Mr. Foreman have not changed, regardless of Mr. Barhoumi's intention to request him, or Mr. 
Foreman's willingness to accept said representation, as he is not, to the Prosecution's knowledge, in the 
qualified pool of attorneys at this time. An initial session may be helpful in ascertaining Mr. Barhoumi's 
desires regarding counsel, which would help settle the issue of representation for these proceedings. 

Very Respectfully, 

--+riginal Masage---- 
horn: Fwlkner, Wade N Cam OMC 
sant: wecIne&y, rwd~ oil 2006 3:15 PM 
To: Otoole, Daniel E CAPT OMC 
Cc Sullivan, Dwight H Col OMC; Davts, Morris D Col OMC;I-1 

Hodges, Keith H. CrR OMC 
Wbiacs: RE: US v. Bahoumi, spedal request for dnuanae 

Sir, 

After conferring with my client this afternoon, the Defense renews its request for a continuance until the 
April trial term. Mr. Barhoumi is extremely distraught after learning the news of his father's death. An 
accused needs to be in a proper state of mind before making any elections he may be asked to make at 
the initial session, to understand the proceedings against him, and to be able to participate effectively in 
his own defense. Granting this reasonable delay will allow time for the accused to properly grieve for his 
loss. Given that he has been in confinement since March 2002 and that the Defense has requested no 
delays in this case up to this point, this request is reasonable. 

Furthermore, the Defense received definitive word today from M r h a t  he will accept 
representation of Mr. Barhoumi if requested. Mr. Barhoumi will request representation by Mr.- 
the first session, whenever that may be. Allowing for this reasonable delay will allow the necessary time 
to process Mr. Foreman's application for inclusion into the qualified pool of civilian attorneys. 

For these reasons, the Defense renews its request for a continuance until the April trial term. 

CPT Faulkner 

---.OrlgiMI Meaage-- 
From: Hodses, Keith H. CIR OMC 
Sant: ~ d y ,  February 28,2006 6:51 PM 
To: 
Cc 

abiacs: Decision of the Residii Ofiiar: US v. Barhotmi, spedal reqwst for continuance 
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The Presiding Officer has carefully considered the below request and issued the 
following decision: 

In view of Mr Barhoumi's receiving news today of his father's death, your request for 
a 24 hour continuance to speak with your client about his desires on his case during 
this current trial term is GRANTED. Please advise me not later than 1500 on 1 
March 2006 whether you request any delay beyond 1300.2 March 2006, and any 
additional information you can then provide in support of your request. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 

--Giginal Message---- 
From: Faulknerl Wade N Capt OMC 
knt: Tuesday, February 28,2006 6:09 PM 
To: (%mkI-Daniel E & OMC 
Cc Hodgq Keith H. CTR OMC;[-1 
Subjack US v. Bahaumi, spedal request for continuance 

Sir, 

The Defense respectfully requests a continuance in this case until the April trial term. There are 
two reasons for this request. 

1. The Defense learned just a few minutes ago that Mr. Barhoumi has been informed that his 
father passed away recently. According to the APO who spoke with the Chief Defense Counsel 
and myself, Mr. Barhoumi is understandably upset about this situation. Apparently the message 
was relayed to Mr. Barhoumi from the IRC to the camp commandant who then caused Mr. 
Barhoumi to be so informed. I have confirmed this with the JTF SJA's office. 

Mr. Barhoumi has expressed a very strong interest in adding a civilian counsel to the team. I 
have no doubt that he will ex ress his desire to be represented by ~ r .  I am currently in 
the process of helping M D  be added to the qualined pool of civilian defense attorneys. 

In the alternative, the Defense requests a 24 hour continuance to speak with my client about any 
desires to move forward on his case during this current trial term. 

Respectfully, 

CPT Wade Faulkner 
Detailed Defense Counsel 

RE 29 (Barhoumi) 
Page 3 of 3 



Military Commission Case No. 05-0006 

UWED STATES Mil&my Commirtion Membuo 

v. ) Appohthg Order No. 06-0005 

SUEYlAN BARHOUMI 
alkh A ~ U  Obaida FEB 0 1 2006 
&a Ubaydah A1 Jaza'iri 
&a ShaQ 

Appointing O r k  No. 05-0007 dated Daxanber 16,2005, appointing military 
cornmidon members in the abovestyled case, is am& as bllows: 

Lieutenant ~ o l o n e l ~ ~ ,  Second Alkxmie Member, is 
excud from participation in the case of United Stata v. SufLirrn M o d ,  
pursumt to Paragraph (4)(A)(3) of Military Camnbsbn (hda No. 1 dated 
August 3 31,2005, due to his impeding taminal leave and retirement 
effective May 1,2006. 

n 

J o b  D. ~lteab& Jr. w 

Appointing Authority 
for mtEry  om 

RE 30 (Barhoumi) 
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Significant Commission Dates 
United States v, Barhoumi 

Highlighting signifies modifications from the c'worksheet" provided with PO 1. 

' The requested dates & not have to be in the chronological order that they appear on this list. For example, counsel 
may request an earlier date for item 15 than they would for item 7. 

Discovery dates will be included in the discovery order. 
RE 31 (Barhoumi) ' A "law motion" is my motions except that b supprc~s evidence or address another evidentiary matter. Page 1 of 2 

I 

# '  
1. 

2. 

3. 
4. 
5.  
6. 
7. 

8. 
I 

9. 
10. 
1 1. 

12. 
13. 
14. 

Event 
First session (without members) 

Convening the Commission 
Choice of counsel 
Voir dire of PO 
Pleas (ordinarily resewed) 
Motions (ordinarily reserved) 
Discovery Order litigation 

Provide copies of existing Protective 
Orders to PO 
Submit Protective Orders for PO signature. 
Discovery - Prosecution 
Discovery - Defense 
Requests for access to evidence 
"Law" Motions: Motion 

ccLawMotions: Response 

"Law" Motions: Reply 
Witness requests on law motions 
Evidentiary motions: Motion 

Evidentiary motions: Response 
Evidentiary motions: Reply 
Witness requests on evidentiary motions 

18. 

19. 

Date 
27 Feb - 3 Mar 06 

5 Jan 06 (Past due) 

xxx 
xxx 

28 APR 06 
28 APR 06 

Per POM or PO 

Per POM or PO 
28 APR 06 
30 MAY 06 

Per POM or PO 
Per POM or PO 
30 MAY 06 

Prosecution - Sentencing 

Defense - Sentencing 

Notes 

POM 9-1 

POM 7-1 
POM 4-3 

POM 4-3 

POM 4-3 
POM 10-2 
POM 4-3 

POM 4-3 
POM 4-3 
POM 10-2 

Within 1-2 days of 
completion of 
findings 
Estimate 2 days 
Immediately 
following 
Prosecution 

Estimate 2 days 

. 



- - 

DateS will be established in the directed brief if directed briefs are used. 

20. 
2 1 . 
22. 

RE 31 (Bahoumi) 
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Witness requests - merits and sentencing 
Directed briefs 
Requests to take conclusive notice 

sentencing case 
30 JUN 06 

xxx 
30 MAY 06 

POM 10-2 

POM 6-2 



Filings Inventory - 

US v.. Barhoumi 
PUBLISHED: 2 March 2006 

Issued in accordance with I'OM #12-1. 
See POM 12-1 as to counsel responsibilities. 

This Filings Inventory includes only those matters filed since4 Nov 2005. 

Prosecution (P designations) 

Filings Inventory, US v al Barhoumi, 1 

Name 

RE 32 (Barhouml) 
Page 1 of 7 

Motion 
Filed Response Reply 

Status AlispositionMotes 
OR = First filing in series 

Letter indicates filings submitted 
after initial filing in the series. 

R=Reference 

RE 



Defense @ Designations) 
Dates in red indicate due dates 

Filed I 
Attachs 

Convening in the Absence of 

Filings Inventory, US v al Barhoumi, 2 

Response 
Filed I 

Attachs 

13 Feb 

Reply 
Filed I 

Attachs 

Status /Disposition/Notes 
OR = First filing in series 

Letter indicates filings submitted after 
initial filing in the series. 

ReeReference 
Motion filed 6 Feb 06. 
A. Pros response 

ORIG - 19 
A - 22 

RE 32 (Barhoumi) 
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PO Designations 

Filings Inventory, US v al Barhoumi, 3 RE 32 (Barhoumi) 
Page 3 of 7 

RE 

ORIG - 7 
A -  10 
B- 12 
c-  14 
D-23 
E-31  

ORIG - 8 

ORIG - 13 

ORIG - 18 

Designation 
Name 
PO) 

PO 1 - Scheduling 

No apparent counsel problems. 
NO reason DC sho~ldn't comply with trial order (PO 1 C) 
Set for Feb term of commission. 

PO 2 - Discovery 

PO 3 - Voir Dire 

PO 4 - Motions 

Status /Disposition/Notes 
ORIG = First filing in series 

Letter indicates filings submitted after initial filing in the 
series. 

Ref =Reference 
Initial directions of PO w/ three attachments, Dec 2 1 05 
A. pros and defense ready 
B. Announcement of Feb trial term, 19 Jan 06 
C. Trial order, Feb 2006 
D. Prosecution schedule. 
E. Defense proposed trial schedule. 

Discovery Order, Dec 21 05. 
INFO: Pros request to delay some Discovery until 1 Mar 

approved. 
INFO: Defense request to delay completing discovery until 

3 1 Mar approved. 
Presiding Off~cers biographical summary. 
Note: PO sent supplement to Voir Dire materials, 22 Feb 
06. This was made RE 26. 

25 Jan APO email RE Preserving Objections and POM 4-3 
and 12-1 



PROTECTIVE ORDERS 

Filings Inventory, US v al Barhoumi, 4 RE 32 (Barhoumi) 
Page 4 of 7 

Pro Ord 
# 

Designation 
when signed 

Protective 
Order # 1 
Protective 
Order # 2 
Protective 
Order # 3 

Signed 
Pages 

1 

2 

3 

Date 

23Jan06 

23Jan06 

23 Jan 06 

Topic RE 

ID of all witnesses 

ID of investigators 

FOUO and other markings 

15 

16 

17 



Inactive Section 

Name 

P 1 - Motion to Join Cases 
(6 Feb 06) 

Prosecution (P designations) 

Motion I Response 

Filings Inventory, US v al Barhoumi, 5 

Filed 

6 Feb 06 

Status /Disposition/Notes 
OR = First filing in series 

Letter indicates filings submitted after initial filing in the 
series. 

Re f=Reference Notes 
8 Motion filed 6 Feb 
8 A. Defense response 
8 B. Prosecution requested to withdraw this motion. Defense 
had no objection. 21 Feb 06 

13 Feb 06 ORIG - 20 j 

RE 32 (Barhourni) 
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Inactive Section 

Defense (D Designations) 

Filings Inventory, US v a1 Barhoumi, 6 RE 32 (Barhouml) 
Page 6 of 7 

Designation 
Name 

D 1: 

Motion 
Filed I 

Attachs 

Response 
Filed I 

Attachs 

Reply 
Filed I 

Attachs 

Status /Disposition/Notes 
OR = First filing in series 

Letter indicates filings submitted after initial 
filing in the series. 

ReE-Reference 

RE 





Hedges, Keith H. CTR OMC 

From: 
Sent: 
To: 
Cc: 
Subject: 

Hodges, Keith H. CTR OMC 
Thursday, March 02,2008 12:22 PM 
~aulkner, Wade N Capt OMC; Otoole, Daniel E CAPT OMC 

Sullivan, Dwight H Col OMC 
Summary of 8-5 Conference of 28 Feb 06 

The Presiding Officer has directed that the following be provided to counsel. This emaii will also be made RE 33. A new 
RE listing is attached. 

Summary of 8-5 Conference 
U.S. v. Barhourni 
28 Feb 2006 

1. Conference was conducted at the request of the Detailed Defense Counsel (DDC), CPT Faulkner. Also 
present were(-and the APO. 

2. DDC indicated that ~ r . h a d  contacted him via email today and based on that email, DDC 
indicated that he intended to request a delay of tomorrow's scheduled session to the next term of this 
commission in order to allow time for Mr. Foreman to join the defense team. DDC understood that Mr. 
Foreman has not personally contacted the accused and had not yet filed a notice of appearance in this case. 
DDC did not know whether Mr. Foreman was on the list of qualified civilian defense counsel, though he 
believed that Mr. Foreman was not on that list. DDC said he understood that ~ r . w i s  a member of a law 
fm in the Denver area. DDC also indicated that ~ a j m h a s  been identified and would soon be 
assigned as an additional detailed defense counsel. 

3. The prosecution indicated that since  has not filed a notice of appearance, and might not yet be 
qualified to serve as counsel in this matter, he is not counsel of record. Furthennore, since the accused has 
apparently not yet met with Mr. and has not yet elected counsel, the prosecution believed it is 
somewhat speculative as to whether - Mr. has or will join the defense team. Until such time as Mr. 
-enters his general appearance, the PO is not in a position to meaningfully assess a request for delay on 
his behalf. The prosecution indicated that they would oppose any delay of tomorrow's session. 

4. The Presiding Officer indicated that, in the absence of any agreement between the parties, the 1 March 
session would proceed as presently scheduled. The Presiding Officer also noted that the DDC may file a 
special request for delay, if he wished to do so, and that it would be considered in due course with any 
opposition the prosecution might wish to present. 

5. It is noted that this 8-5 Conference was held prior to receiving word that the accused's father had died. See 
RE 29. 

Prepared by the Presiding Officer 

Keith Hodges 
Assistant to the Presiding Officers 

RE 33 (Barhoumi) 
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I certify that I was the court reporter in the case of United States versus Sufyian 
Barhoumi on 2 March 2006, and I received a piece of paper with the interpreter's name 
written on it per the Presiding Officer's direction. Per the instructions of the Assistant to 
the Presiding Officer, I am preparing this document so that the above described piece of 
paper can be preserved in electronic form. 

The name on the paper was: - 

RE 34 (Baroumi) 
Page 1 of 1 
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